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'ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 264, 265, 270, and 271
[FRL-3403-8; EPA/OSW-FR-20-012)
"RIN 2050-AB42

Corrective Action for Solid Waste
Management Units (SWRUs) at

. Hazardous Waste Management
Facilitlies.

AGERCY: Environmenta) Protection
Agency.’
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency is today proposing requirements
under the Resource Conservation and
Recovery Act (RCRA) for corrective
action for solid waste management units
(SWMUs) at facilities seeking a permit
under section 3005(c) of RCRA. This
proposal will establisk procedures and
technical requirements for implementing
corrective action under section 3004(u}
of RCRA.

Today's proposal would create a new
subpart S in the RCRA part 264
regulations to define requirements for
conducting remedial investigations,
evaluating potential remedies, and
selecting and implementing remedies at
RCRA facilities. It also proposes to
amend the RCRA part 270 permit
requirements, make conforming changes
to part 264 and 265 facility closure
information requirements, and establish
standards for States to become
authorized to administer corrective
action requirements.

DATES: Written comments on this

propesed rule should be submitted on or

before September 25, 1990.

Public hearings on this proposed
-rulemaking are scheduled as follows:

o October 9, 1990 in San Francisco,-
CA.

o QOctober 12, 1990 in Washington,
DC. ‘

ADDRESSES: The public hearings will be
held at the following locations:

o Octnber 9, 1990 at the Hyatt
Regency San Francisco in Embarcadero
Center, 5 Embarcadero Center, San
Francisco, CA 94111 (415—’88—1234] and

o October 12, 1980 at the Omni-
Shoreham Hotel, 2500 Calvert Street
NW., Washington, DC 20008 (202-234-
0700).

Those individuals who wish to
present oral testimony at either of the
public hearings must request an
opportunity to be heard. Requests must
be made in writing to Thea McManus,
Hearings Clerk, Office of Program
Management’(0S-305), U.S.

Environmental Protection Agency, 401 M

$-041999 0002(00)(26-JUL-90-12:41:33)

f

Street SW., Washington, DC 20460. The
request should reference the RCRA
Corrective Action Proposed Rule,
Regulatory Docket No. F-90-CASP-
FFFFF. Unless otherwise requested in
writing, individuals will be scheduled
10-minute time segments to present oral
testimony. Time segments will be
allotted based on the order in which the
written requests are received. Written
requests must be received by the end of
the written comment period.

Written comments on today's
propaosal should be addressed to the
docket clerk at the following address:
U.S. Environmental Protection Agency.
RCRA Dacket (0S-305), 401 M Street
SW., Washington, DC 20460. One
original and two copies should be sent
and identified by regulatory docket
reference number F-90-CASP-FFFFF.
The docket is open from 9 a.m. to 4 p.m.,
Monday through triday. excluding

"Federal holidays. Docket materials may

be reviewed by appointment by calling
(202) 475-9327. Copies of docket
materials may be made at no cost, with
a maximum of 100 pages of material
from any one regulatory docket.
Additional copies are $0.15 per page.
FOR FURTHER INFORMATION CONTACT:
General questions about the regulatory
requirements under RCRA should be
direcied to the RCRA/Superfund
Hotline, Office of Solid Waste, U.S.
Environmental Protection Agency,
Washington, DC 20460, (800) 4249346
(toll-free) or (202} 382-3000 (local}. For
the hearing impaired, the number is
(800) 553-7672 (toll- lreE] o1r (202) 475-

. 9652 (local).

Specific questions about the issues
discussed in this proposed rule should
be directed to David M. Fagan, Office of
Solid Waste (0S-341), U.S.
Environmental Protection Agency, 401 M
Street SW., Washington, DC 20460, (202)
382-4740.

SUPPLEMENTARY INFORMATION:

Outline

1. Authority

11. Background

111. Purpose of Today's Rule

1V. EPA's Implementation cf the Corrective
Action Program to Date

A. Pre-HSWA RCRA Corrective Action

B. July 15. 1985. Codiﬁcalion Rule (50 FR
28702}

C. December 1, 1987, Codnf‘canon Rule {52
FR 45788)

D. Proposed Rule, Financial Assurance for
Corrective Action (51 FR 37854)

E. National RCRA Corrective Action -
Strategy (51 FR 37608) and the RCRA
Corrective Action Outyear Strategy (Fall,
1989)

F. Implementation of the HSWA Corrective
Action Program

V. Approach to Corrective Action in Today's
Rule

F4701.FMT...[16,30}...7-08-88

A. Priorities and Management Philosophy
for RCRA Corrective Action

B. Cleanup Goals for Corrective Action

C. Major Elements of Today's Proposal

VI. Section-by-Section Analysis .

A. Purpose/Applicability (§ 264.500)

1. Conforming Changes to Previous
Codification of § 3004(u) and General
Discussion

2. Exceptions to Applicability

a. Permits for Land Treatment
Demonstrations

b. Emergency Permits

c. Permits-by-Rule for Ocean Disposal
‘Barges or Vessels

d. Research. Development and
Demonstration Permits

3. Voluntary Corrective Action .

B. Definitions (§ 264.501}

1. Facility

2. Release

3. Solid Waste Management Unit (SWMU)

4. Hazardous Waste and Hazardous
Constituents

5. Corrective Action Management Units

C. Remedial Investigations (§§ 264.510-
264.513)

1. General v

2. Scope of Remedial lnveshganons
(§ 264.511)

3. Plans for Remedial Inv estigations
(8 264.512) :

4. Reports of Remedial Investigations
{§ 264.513)

D. Determination of No Further Action
(§ 264.514)

E. Corrective Measure Study {§§ 264.520-
264.524]

1. Purpose of Corrective Measure Study
{§ 264.520)

2. Trigger for Corrective Measure Study
{§ 264.521)

a. Use of Action Levels

b. Criteria for Determining Actior Levels

c. Action Levels for Ground Water

d. Action Levels for Air

e. Action Levels for Surface Water

f. Action Levels for Soil

g Action Levels Where Health- ard
Environmental-Based Levels Are Not
Available

 h. Authority to Require «: Corrective
Measure Study Where Action Levels
Have Not Been Exceeded

. Scope of Corrective Measure Study
{§ 264.522)

4. Plans for Corrective Measure Study

(§ 254.523)

5. Reports of Corrective Measure Study

{§ 264.524)

F. Selection of Remedy (§ 264.525} -
1. General (§ 264.525)
2. General Standards for Remedies
(§ 264.525(a)) »
. Remedy Selection Decision Factors
{8 264.525(b))
Schedule for Remedy (§ 264. 525(c))
Media Cleanup Standards (§ 264.525(d))
General
. Protectiveness
. Cleanup Levels and Other Sources of
Contamination
. Determination that Remediation of

Release to a Medj ﬂﬂl@ﬁiﬂd is 4
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a. Areas of Broad Contamination
b. Ground Water .
c. Technical Impracticability
7. Demonstration of Compliance With
Media Cleanup Standards (§ 264.525(e})
a. Points of Compliance
b. Methods
c. Timing of Demonstration of Compliance
8. Conditional Remedies (§ 264.525(f))
G. Permit Modification for Selection of
Remedy (§ 264.526)
H. Implementation of Remedy (§§ 264.527~
- 264,531)
1. Remedv! Design (§ 264.527)
2. Progress Reports (§ 264.528)
3. Review of Remedy Implementation
(§ 264.529)
4. Completion of Remeuies (§ 264.530)
5. Determination of Technical
Impracticability (§ 264.531})
[. Interim Measures (§ 264.540)
|. Managément of Wastes (§§ 264.550-
264.552)
1. Qverview
2. General Performance Standard
(§ 264.550)
3. Management of Hazardous Wastes
(§ 264.551(a))
a. Temporary Units {§ 264.551(b})
b. Corrective Action Management Units
{§ 264.551(c): § 264.501)
4. Management of Non-Hazardous Solid
Wastes [§ 264.552)
K. Required Notices (§ 264.560)
1. Notification of Ground-Water
Contamination
2. Notification of Air Contamination
3. Notification of Residual Contamination
L. Permit Requirements (§§ 270. 1[c)-
270.60(c)(3))
1. Requirement to Maintain a Permit
(§ 270.1(c))
2. Schedules of Compliance for Corrective
Action (§ 270.34)
3. Conditions Applicable to All Permits
(§ 270.30{1)(12))
4. Information Repository (§ 270.36)
5. Major Permit Modifications
(§ 270.41(a){(5)(ix))
6. Conforming Changes to Requirements for
Permits-by-Rule (§ 270.60(b}(3}:
§ 270.60(c)(3)(viii)) '
7. Alternative Dispute Resolution
M. Conforming Changes to Closure
Regulations (§§ 264.113, 265.112 and
265.113)
1. General
2. Clerifications
a. Extension of Closure Deadlines__
" b. Modification of Closure Plans
3. Closure Plan Information Requirements
N. Conforming Change to § 264.1(g)
VI1I. Relationship to Other Programs
A. Superfund
1. General
2. Listing RCRA Sites on the National
Priorities List (NPL})
3. Use of CERCLA to Supplement RCRA
Authorities
B. PCB Spill Palicy under TSCA
C. Other Elements of RCRA Subtitle C
Program
1. Relationship to Subpart F Ground-Water
Corrective Aclion
2. Land Disposal Restrictions Program
3. Relationship to section 3004(n) Standards

$-041999 0003(00)(26-JUL-90-12:41:37)

4. Administrative Orders under RCRA
section 3008(h)
5. Financial Assurance for Corrective
Action
a. Timing
b. Cost Estimation
c. Allowable Mechanisms
D. RCRA Subtitle D: Solid Waste Disposal
E. RCRA Subtitle I: Underground Storage
Tanks
F. Federal Facilities
VIil. Public Involvement
1X. State Authorization
A. Applicability of Rules in Authorlzed
States
B. Effect on State Authorizations
1. Schedule and Requirements for
Authorization
2. States with Existing Corrective Action
Programs
C. Corrective Action and Mixed Waste
Authorization
X. Regulatory Impact Analysis
A. Executive Order No. 12291
Background
. Scope and Analytical Approach
. Potential Scope of the Corrective Action
Program
4, Qualitative Analysis
5. Description of Options Analyzed
Quantitatively
6. Results of Quantitative Analysis
7. Economic Impacts
8. Federal Facilities
B. Regulatory Flexibility Act
C. Paperwork Redyction Act
List of Subjects
XI. Supptementary Documents

1. Authority

These regulations are issued under the
authority of sections 1003, 1006, 2002{a).
3004(u). 5)004(v). 3005(c). and 3007 of the
Solid Waste Disposal Act, as amended
by the Resource Conservation and
Recovery Act, as amended by the
Hazardous and Solid Waste
Amendments of 1984, 42 U.S.C. 6924 (a).
{u}, and (v}, and 6925(c).

II. Background

Prior to passage of the Hazardous and
Solid Waste Amendments of 1984
{HSWA), statutory authorities and
promulgated regulations for compelling
corrective action at facilities regulated

[

 under subtitle C of the Resource

Conservation and Recovery Act {RCRA)
were limited to the following: (1) Section
7003 of RCRA, which provides EPA
enforcement authority to take action
where solid or hazardous waste may
present an imminent and substantial
endangerment to human health or the
environment; (2) section 3013 of RCRA.
which provides authority for requiring
investigations where the presence of
hazardous waste or releases of
hazardous waste may present a
substantial hazard to human health or
the environment; and (3} 40 CFR part
264, subpart F, which provides a
regulatory program to address releases

F4701.FMT...[16.30]...7-08-88

of hazardous wastes and hazardous

constituents to ground water from

“regulated units.” ("Regulated units” are

defined in 40 CFR 264.90 as surface

impoundments, waste piles, land

treatment units, and landfills which L

receivec hazardous waste after July 26,

1982.) Section 106 of the Comprehensive

Environmental Response,

Compensation, and Liability Act of 1980

(CERCLA), provides a broad authority.

similar to RCRA section 7003. to take

abatement actions to remediate any

actual or potential imminent and

substantial endangerment caused by

actual or threatened releases of -

hazardous substances. _
The 1984 HSWA amendments i

substantially expanded corrective

action authorities for both permitted

RCRA facilities and facilities operating

unider interim staius. Section 3004{u} of

HSWA requires that any permit issued

under section 3005{c}) of RCRA to a

treatment, storage. or disposal facility

after November 8, 1984. address

corrective action for releases of

hazardous wastes or hazardous

constituents from any solid waste

management unit {SWMU] at the

facility. These permits will contain

schedules of compliance where -

corrective action activities cannot be

completed prior to permit issuance. In

addition, facility owners or operators

must demonstrate assurances of

financial responsibility for completing

the required corrective actions. Section

3004(v) authorizes EPA to require

corrective action beyond the facility

boundary where appropriate. Section

— T
X )

0

- 3008(h) provides EPA with authority to

issue administrative orders or bring
court action to require corrective action
or other measures. as appropriate, when
there is or has been a release of
hazardous waste or hazardous
constituents from a RCRA facility -
operating under interim status.

II. Purpose of Today's Rule

The purpose of today's rule is to
establish a comprehensive regulatory
framework for implementing the
Agency's corrective action program
under RCRA. This rule defines both the
procedural and substantive
requirements associated with sections
3004(u) and 3004(v). While the new
corrective action authorities became
effective on their date of enactment
{November 8, 1984), today's proposed
rule is intended to establish a
comprehensive regulatory framework
for these statutory authorities. The
propasal should serve to promote
national consistency in implementing

this irpportant compoy@@m@z\
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program,:and will establish standards to
which States seeking authorization for
section 3004(u]j corrective action must
demonstrate equivalence. In addition,
this rulemaking provides a procedural

‘vehicle for the regulated community and

other interested parties to comment on
the Agency’s regulatory intentions for
this program.

The following sections of this

“preamble provide a detailed explanation

of the background and specifics of
today's proposed rulemaking. Section IV
discusses implementation of the
corrective action program to date.
Section V provides an overview of the
regulatory program proposed today and
the management philosophy which led

. to this proposal. Section VI provides a

section-by-section analysis of the
proposed rule. Section VII examines the
relationship of today's rule to other
environmental programs. Section VIII
discusses public involvement in the
corrective action program, while section
IX provides information on State
authorization for the new program.

IV.EPA’s Implementation of the
Corrective Action Program To Date

Since 1982, the RCRA program has
been implementing the subpart F
corrective action requirements for
releases to ground water from regulated
units through permits. Since November
1984, the HSWA corrective action
requirements, which were effective
immediately, have been implemented on
a case-by-case basis in individual
facility permits or section 3008(h)
corrective action orders. To implement
the HSWA corrective acticn program to
date. EPA has issued several regulations
and guidance documents. This section
describes those rules and guidance
documents, the current status of
corrective action activities in the
permitting and enforcement programs, -
and the availability of technical
guidance Jocuments pertaining to
corrective action.

A. Pre-HSWA RCRA Corrective Action

EPA's base permit regulations,
promulgated under pre-HSWA
authority, establish a program for
monitoring and remediating releases to
ground water from regulated hazardous
waste management units {40 CFR part
264, subpart F, discussed below), and
reporting of releases from permitted
units (under 40 CFR part 270). These
regulations were established in 1982
under the general statutory authority in

section'3004(a) of RCRA. 5

Under current subpart F regulatioris.
the corrective action requirement
(§ 264.100) is the third step of a three-
phase program for detecting,

S-041999 0004(00)(26-JUL-90-12:41:40)

characterizing, and responding to
releases to the uppermost aquifer from
regulated units. The first phase, called
detection monitoring, requires facility
owners or operators to monitor ground
water at the downgradient edge of the
waste management boundary for
indicator parameters or constituents
that indicate the likelihood of a release.
If a release is detected, the owner/.-
operator tests for all appendix IX (of 40
CFR part 264) constituents. and a
ground-water protection standard
(GW/PS! is established for every
appendix IX constituent detected above
background levels. Under the second. or
compliance monitoring phase of the
program (which is triggered when the
release is confirmed), the owner/
operator is required to perform
additional investigations to characterize
the nature and extent of contamination.
In the third and final stage—corrective
action—the owner/operator is required
to remove or treat in place all
contaminants present in concentrations
above the ground-water protection
standard beyond the compliance point.
The ground-water protection
standards established under subpart F
are set at either the background levels,
maximum contaminant levels {(MCLs)
for 14 specific constituents, or alternate

- concentration limits {ACLs). MCLs are

contaminant concentration levels which
represent the maximum permissible
level in drinking water supplies as
promulgated by the EPA under the Safe
Drinking Water Act. ACLs are
contaminant concentration levels
determined by the Agency to be
protective of human health and the
environment based on site-specific
circumstances. Proposed revisions to the
existing subpart F regulations to create a
program consistent with today’s
proposal for subpart S are expected to
be published shortly in the Federal
Register. A discussion of the
relationship between this proposal and
the proposed amendments to subpart F
is included in section VII.C of this
preamble.

B. July 15, 1985, Codification Rule (50 FR

28702)

On July 15, 1985, EPA promulgated
regulations that codified the statutory
language of the new section 3004(u)
corrective action authority of HSWA
(see 50 FR 28702, 40 CFR 264.90(a)(2) and
264.101). In particular, the July 1985
Codification Rule amended 40 CFR part
264, subpart F by adding new § 264 101,
which essentially reiterated the
statutory language of section 3204(u).

In addition, the preamble to the July

1985 Codification Rule defined the

Agency's jurisdiction under the new

F4701.FMT...[16,30]...7-08-88

authorities by interpreting a number of
key terms in the statutory language.
Specifically, the preamble discussed
EPA's interpretations of the terms
“facility.” “solid waste management
unit.” and “release.” in reiation to the _
new corrective action authorities. (EPA
is proposing to codify these definitions.
with some modifications. in todayv's

‘rule.) The preamble also provided the

Agency's interpretation of the authority
conferred on it through section 3008(h).
the interim status corrective action
authority. A detailed discussion of the
Agency's interprelation of the section
3008(h) authority was provided in a
December 16. 1985, guidance
memorandum entitled “Interpretation of
section 3008(h) of the Solid Waste
Disposal Act.”" A copy of that
memorandum may be found in the
docket established for this rulemaking.

C. December 1, 1987. Codification Rule
(52 FR 45788)

On December 1. 1987, EPA issued a
companion to the July 1985 Codification
Rule that further modified the part 264
and part 270 hazardous waste
management regulations to implement
the new statutory provisions of HSWA
(see 52 FR 45788). This Second
Codification Rule addressed issues
arising from the new amendments rather
than codifying requirements imposed
directly by the statute. Three elements
of that rule relate to the new HSWA
corrective action requirements: Permit
application requirements for solid waste
management units (SWMUs), corrective
action beyond the facility boundary. and

-corrective action for injection wells with

permits-by-rule.

The Second Codification Rule
amended the existing part B permit
application requirements of § 270.14 by
adding a new provision (§ 270.14(d)) that
requires certain information pertzining
to solid waste management-units at the
facility applying for a RCRA permit. The
new provision requires descriptive
information on all solid waste _
management units at the facility, and all
available information pertaining to any
past or current releases from these units.
The provision also requires facility
owner/operators to perform sampling
and analysis as required by EPA to
assist in determining whether or not
releases have occurred from solid waste
management units at the facility.

The Second Codification Rule also
amended §§ 264.100 and 264.101 of the
RCRA part 264 regulations to codify
section 3004(v) of RCRA. This statutory
provision requires facility owner/
operators to address corrective action

for releases that havCDm%)dﬁ%ond
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the facility boundary, unless the owner
or operator demonstrates to EPA that,
despite his or her best efforts. s/he was
unable to obtain the necessary
permission to-undertake the required
‘actions {see §§ 264.100(e) and
264.101(c)). This new provision applies
to releases from all solid waste
management units, including releases to
the uppermost aquifer fromsregulated
units. Moreover, section 3004(v) makes it
clear that the provision applies to
certain interim status units (section
3004(v)(2)), as well as units at permitted
facilities {section 3004(v){1)). Where
access to off-site property is denied,
EPA may require that certain measures
be taken on site to mitigate the off-site
contamination (e.g.. source control
measures). As will be discussed later,
EPA is today proposing changes to these
regulatory provisions. g

The Second Codification Rule also
included new provisions governing the
implementation of corrective action
requirements through RCRA permits-by-
rule for Class [ hazardous waste
injection wells {see § § 270.60(b)(3).
144.1(h), 144.31(g)). Under 40 CFR 270.50.
the corrective action requirements of
§ 264.101 must be addressed in order to
obtain a permit-by-rule for a hazardous
waste injection well. Since today's
proposal will replace § 264.101, these
facilities will be required to comply with
today's proposed subpart S regulations
in the same manner as other facilities
which receive permits under section
3005(c) of RCRA. 1

The Second Codification Rule also
clarified that a Class [ hazardous waste
injection well with a UIC permit issued
after November 8, 1984, does not have a
RCRA permit-by-rule until the corrective
action requirements are imposed at the
entire facility. Further, the Second
Codification Rule clarified that a Class I
injection well that received a UIC -permit
retains interim status under RCRA until
corrective action requirements (if
necessary) are imposed through a RCRA
rider permit. :

D. Proposed Rule, Financial Assurance
for Corrective Action (51 FR 37854)

On October 24, 1986, EPA proposed
new amendments to the financial
responsibility standards applicable to
owners and operators of hazardous
waste treatment, storage. and disposal
facilities (hereinafter referred to as
FACA—see 51 FR 37854). This proposed
rule provided a regulatory framework
for implementing the statutory
requirement of section 3004(u} (codified
in §§ 264.101 and 284.90(a)(2)) for
demonstrating financial assurance for
the costs of corrective actions.

S-(341999 0005(00)(26-JUL-90-12:41:44)

The 1986 FACA proposal set out a,
detailed set-of procedures implementing
the section 3004(u) financial assurance
requirements. These procedures
addressed: (1) The timing of financial
assurance demonstrations; (2) cost-
estimating procedures. including the
periodic adjustment of cost estimates,
for determining the amounts of required
financial assurance; and (3} permissible
financial assurance mechanisms.

. including their required wording and

allowable combinations of mechanisms.
EPA is today proposing specific
language which will clarify when
financial assurance for corrective action
must be demonstrated and when
adjustments to the coverage levels will
be required. With respect to all other
procedural aspects associated with the

{FACA requirements (e.g.. the set of

‘acceplable mechanisms or use of a
mechanism for multiple financial
responsibilities). EPA intends to use the
FACA proposal as general guidelines for
examining, on a case-by-case basis. the
adequacy of the financial assurances.
Financial assurance for corrective
action is discussed more fully in section
VII.C.5 of this preamble.

E. National RCRA Corrective Action
Strategy (51 FR 37608) and the RCRA
Corrective Action Outyear Strategy
(Fall, 1989)

In October 1986, EPA issued a draft
*National RCRA Corrective Action _
Strategy” to inform the Regions, States.
regulated community. and the public of
the Agency's overall plans for
implementing the HSWA corrective
action authorities. The Strategy
provided an overview of the HSWA
corrective action authorities and the
universe of RCRA facilities subject to .
these authorities, and described the
basic process for identifying,
investigating, and remediating releases
at RCRA facilities. It also discussed the
Agency's plans for establishing
priorities for corrective action, the
relationship between permitting and
enforcement authorities, factors
influencing the management of
corrective action, and the relationship
between EPA and the States in
implementing this program.

The Agency received a number of
comments on the draft strategy, many of
which are reflected ir: the content of
today's proposed rule. Today's proposal.
which addresses in detail‘most of the
elements of the draft strategy.
effectively finalizes the strategy.

Although some portions of the draft
strategy. such as the Agency's plans for
prioritizing RCRA facilities for -

- corrective action, are not fully

addressed in today’s proposal, they are

F4701.FMT...[16,30)...7-08-88

the subjects of recommendations
contained in the RCRA Corrective
Action Outyear Strategy (CAOS).
published in the Fall of 1989. These
recommendations outline a management
approach for the corrective action ~
program that is realistic-and workable in
light of the many challenges that EPA
and the States will face in implementing
this program over the next several
years. While some of the CAOS
recommendations can be directly
implemented, others will be addressed
in detail in forthcoming guidance.)

F. Implementation of the HSWA
Corrective Action Program

To implement the corrective action
program to date. EPA has developed a
general process to assure that actions
taken are commensurate with the
problem presented. In this pracess. each
stage serves as a screen, sending
forward to the next step those facilities
or units at a facility which the Agency
has found to be a potential problem, and
eliminating from further consideration
units and facilities where the Agency
has discovered no current
environmental problem. The Agency
intends to provide sufficient flexibility
in this process to facilitate timely
abatement of environmental problems.

RCRA facilities are generally brought
into the corrective action process at the
time the Agency is considering a permit
application for the facility, or when a
release justifying action under section
3008(h) is identified. The process begins
with an Agency-conducted RCRA
Facility Assessment (RFA}. which is
analogous to the Superfund Preliminary
Assessment/Site Investigation {PA/SI).
The RFA includes: (1) A desk top review
of available information on the site: (2) a
visual site inspection to confirm
available information on solid waste
management units at the site and to note
any visual evidence of releases; and (3)
in some cases, a sampling visit, to
confirm or disprove suspected releases.
If, after completion of the RFA it
appears likely that a release exists, the
Agency typically develops a schedule of
compliance. to be included in a facility's
RCRA permit, for further studies and
actions the permittee must undertake to
fulfill the responsibilities imposed by
section 3004(u). Alternatively, the
Agency might issue an order pursuant to
section 3008(h)'to compel corrective
action.

The second stage of the-corrective
action process is the RCRA Facility

" Investigation {RFI). The RFI is

undertaken when a potentially
significant release has been identified in

the RFA: its purpose is to%ww@%
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the nature and extent of contamination
at the facility, and it is analogous to the
Remedial Investigation (RI) process of
the Superfund program. Typically. the
RFI will be focused on specific concerns
identified in the RFA and will te staged
to avoid unnecessary analysis. When
the Agency determines. on the basis of
data generated during the RE] or other
information, that cleanup is hkely to be
necessary. the owner/operator will be
required to conduct a Corrective
Measure Study {(CMS) to identify a
solution for the problem at the site.
Once the Agency selects the remedy for
the facility, the Agency will either issue
a followup sectiox 3008(h) order (in the
case of an interim status facility), or -
modify the permit, and the remedy will
be implemented by the owner/operator
with Agency oversight.

In certain situations, the Agency may
require an “interim measure” at the
facility without waiting for the final
results of the RFI or the CMS. Interim
measures are actions required to )
address situations which pose a threat
to human health or the environment or
to prevent further environmental
degradation or contaminant migration
pending final decisions on required
remedial activities. Superfund generally
uses the removal authority provided
un:der section 104 of CERCLA to
accomplish this same objective where
expedited response and/or emergency
actions are needed.

Currently. implementation of the
correrfiive action program is being
undeitaken by EPA, with assistance
from State agencies. Six States have
been authorized to date to implement
the 2I§WA corrective action program.

The general corrective action process
described above is carried forward in
today's proposal. However, ioday’s
proposal will describe the requirements
_in.greater detail, and will provide the
publxc an opportunity to comment on
this approach.

More detailed information about each
of the phases of the corrective action
program as implemented to date can be
found in the guidance documents
referenced below. Additional guidance
will be developed in the future.

1. RCRA Facility Assessment
Guidance (Final, October. 1986). This
dccument can be obtained through the
National Technical Information Services
(NTIS), 5285 Port Royal Rd., Springfield,
VA—(703) 487—4650. Document Number
PB87-107769.

2. RCRA Facility Investigation
Guidance {Interim Final, May, 1963). For
further information. contact: Jon Perry-—
1202) 382-4663.
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3. Corrective Action Plan (Interim
Final, May, 1988). For further
information, contact: (202) 382-4460.

4. Interim Measures Cuidance
(Interim Final. May, 1988). For further
information. contact: Tracy Back—(202)
382-3122.

\j. Approach to Corrective Action in

Today s Rule

Together with the National
Contingency Plan (NCP). which EPA
recently promulgated (March 8, 1990, 55
FR 8666), today’s proposal defines EPA’s
overall approach to the cleanup of
environmental contamination resulting
from the mismanagement of hazardous
and solid waste. Today's proposal will
establish a regulatory framework for
correctlve action under section 3004(u)

of RCRA and will provide guidelines for .

c'orrective action orders imposed
through administrative orders under
section 3008(h) of RCRA. Substantive
provisions of the rule, when
promulgated. generally will be
applicable to response actions under
CERCLA involving releases of

. hazardous waste (including hazardous

constituents). These provisions may also
be “relevant and appropriate” to other
CERCLA response actions.

This section of the preamble briefly
summarizes EPA’s basic approach to
RCRA corrective action, the
fundamental cleanup goals of the
program; and the major elements of
today’s rule.

A. Priorities and Management
Philosophy for RCRA Corrective.Action

Approximately 5.700 facilities are
currently in the RCRA subtitle C
universe, and therefore are potentially

‘subject to corrective action

requirements. These facilities are likely.
together, to have as many as 83,600
SWMUs. Many of these facilities, EPA
believes, will require some level of
remedial investigation and corrective
action to address past or current
releases.

The level of investigation and
subsequent corrective action will vary
significantly across facilities. This
regulation would ensure that variation
can be accommodated by recognizing
that the necessary scope of
investigations and studies may be
different depending upon the situation
presented. It is the Agency’s intention
that State and Regional personnel have
the ability to require investigations
sufficient to fully characterize the

- facility and assess necessary actions. In

many cases the problem will pose less
risk or be less complex than a major
Superfund site listed on the National
Priorities List. Therefore. the Agency
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expects that, for the most part. RCRA
cleanups will be less complex and less
expensive than those under CERCLA.
and less detailed study will be required

. before remedial action begins. In some

cases, however, the Agency also
recognizes that the situation could be
comparable to that of a major CERCLA
site. In such cases, the Agency will
require more detailed analysis and more
rigorous oversight. There will also be
cases where immediate action is
required. while at many other sites.
current exposure will be limited and
action can be safely deferred. Not only
will the nature of cleanup required vary
widely. but so too will the
characteristics of the facility owner/
operators. Some facilities will be sites
controlled by financially viable owner/
operators, while others will be weak
financially: some will be under active
long-term management. but at others the
owner/operator will be seeking to leave
the site: some will be simple facilities
with cne or two storage tanks. vet
others will be major complexes. such as
large Federal facilities, with thousands
of solid waste management units.
Because of the wide variety of sites
likely to be subject to corrective action,
EPA believes that a flexible approach.
based on site-specific analyses. is
necessary. No two cleanups will follow
exactly the same course, and therefore

" the program has to allow significant

latitude to the decision maker in
structuring the process, selecting the
remedy. and setting cleanup standards
appropriate to the specifics of the
situation. At the same time, a series of
basic operating principles guide EPA's
corrective action program under RCRA.
These principles, which are reflected in
today's proposal are described briefly
below.

In managing the corrective action
program, the Agency will place its
highest priority on action at the most
environmentally significant facilities
and on the most significant problems at
specific facilities. EPA is committed to
directing its corrective action resources
first to the most environmentally
significant problems. The level of threat
posed by each of the 5,700 facilities now
subject to corrective action varies
widely—some are'a major concern and
require prompt attention; others will
require eventual cleanup but do not
currently pose a threat; still others have
no significant releases and will not
require corrective action at all. At some
of these facilities, EPA will
automatically address corrective action
because of its permitting priorities.
Under HSWA, statutory deadlines were
established for issuance of RCRA
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permits to the various types of
treatment, storage, and disposal -
facilities. Each of these permits must. to
the extent necessary. require a schedule
of compliance for corrective action.
However, a substantial universe of
facilities that will not receive permits
must also be addressed for corrective
action. EPA, through its Environmental
Priorities Initiative, will review and sat
priorities for action among these
facilities, to ensure that it addresses the
most significant first.

It will also be important for EPA to set
priorities and focus its efforts within
facilities undergoing corrective action
through the permitting process. Facilities
receiving permits will present the full
range of remedial problems: EPA and
authorized States must carefully manage
their resources at these facilities to
ensure that the program effectively
focuses on the most pressing problems.

The Agency's first priority will be to

require interim measures to address
sites posing an immediate threat to
human health and the environment, and
to pursue engineering remedies to
control or eliminate further migration of
environmental releases. In addition, the
Agency will expect prompt remediation
of all significant off-site contamination,
regardless of whether human or
environmental exposure to the
contamination is currently occurring. On
the other hand, sites where current
exposure is low and releases have been
effectively controlled will be a lower
priority. This is particularly likely to be
the case where a site is controlled by a
financially viable owner/operator who
can ensure that releases are adequately
contained and exposure eliminated and
who will be capable of undertakmg
eventual cleanup.

The Agency muy rely on
“conditional” remedies where prompt
remedial action can reduce risk to
levels acceptable for current uses. or
where final cleanup is impracticable. As
a general principle, EPA believes that
cleanups must achieve a level
appropriate for all actual and
reasonably expected uses (The question
of cleanup goals is discussed more fully
in the next section of this preamble.)
RCRA sites subject to corrective action,
however, will typically be facilities
seeking permits to manage hazardous
waste, rather than sites that are widely
open to the public and subject to a
broad range of uses. As long as the
permit is in place and the facility is
under ine management of the owner/
aperator, exposure to contaminated
media within the facility boundary, such
as contaminated soils, would be
significantly less than it would be in an
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area of unrestricted access. where future
uses might include resxdenndl or
agricultural development. [n such
controlled use situations. EPA believes
that it will often be reasonable to
require prompt cleanup to levels

consistent with current use, but to defer

final cleanup as long as the owner/ .
operator remains under a RCRA permit.
In other cases. it may be readily

apparent that cleanup of a site to levels |

appropriate for unrestricted use will be
impracticable. RCRA will have to
address a number of intractable
problems, such as the cleanup of large,
complex sites like municipal landfills, or
ground-water cleanup where the
bedrock is heavily fractured. In these
cases as well, it may be appropriate to
rely on “conditional” remedies that
control risk during the life ofsthe permit,
and rely on institutional controls to
prevent future exposure.

EPA expec!s that these conditional
remedies will play a significant role in
the implementation of RCRA corrective
action, and will enable the Agency and
the regulated community to focus their

. resources most effectively on the most

" pressing problems. Further discussion of

“conditional” remedies is contained in
section VI.F.8 of this preamble.

The Agency intends to remove
regulatory disincentives to independent
action by facilii: owner/operators and
will encourage v: ;/untaly cleanups. EPA
recognizes kst it iz important to allow
willing and responsible owner/
operators to begin corrective action
promptly without vnnecessary
procedural delays. In many cases, the
Agency believes that owner/operdtors
will wish to take source control
measures, begin ground-water pumping,
or take other measures to reduce or
eliminate a problem. EPA encourages
these activities, and in many cases may
find it appropriate to incorporate
owner/operator. initiated corrective
action into permits as interim measures.
In addition, the Agency has taken steps
to simplify RCRA permit modification
procedures for corrective action in its
final rule on RCRA permit modifications
(53 FR 37912, September 28, 1988). The
‘issue of voluntary corrective action is
discussed more fully in section VLA of
this preamble.

Facility investigations and other
analyses will be streamlined to focus on
plausible concerns and likely remedies.
and to expedite cleanup decisions.
While remedial investigations must be
thorough enough to identify any serious

Jproblems, EPA recognizes that its own

" resocurces and those of the regulated
industry are finite, and therefore that
these investigations must be focused on

F4701.FMT...[16,30]...7-08-88

plausible concerns and conducted in a
step-wise fashion, with early screens to
determine whether further investigation
is necessary. Similarly. although it will
be necessary in some cases—
particularly at facilities with large and
complex cléanup problems—for the
owner/operator to analyze a wide range
of cleanup alternatives, at most RCRA
facilities a more limited analysis will be
appropriate. For example. when the
appropriate remedy is self-evident {e.g..
drum removal and treatment to best
demonstrated available technology
{BDAT)). it may be unnecessary to
evaluite alternatives that would not be
adopted. Similarly. where an owner/
operator proposes a remedy that is
effective and protective. it may be
appropriate to approve the remedy and
avoid continued studies that would
serve only to delay cleanup. In either
case, the permit would establish
performance standards in the form of
cleanup levels. If the remedy failed to
achieve these standards. it would have
to be modified accordingly. Section
VLH.5 of the preamble discusses in
further detail the issue of the technical
impracticability of achieving a remedial
requirement given a specified remedy.
In managing the corrective action
program, the Agencyv will emphasize
early actions and expeditious remedv
decisions. One of the Agency's
overriding goals in managing the
corrective action program will be to
expedite cleanup results by requiring
sensible early actions to control
environmental problems on an interim

" basis. and using flexible and pragmatic

approaches in making final remedy
decisions. EPA believes that in many
cases it will be possible to identify early
in the corrective action process actions
which can and should be taken to
control exposure to contamination, or to

- stop further environmental degradation

from occurring. Such interim measures
may be relatively straightforward. such
as erecting a fence or removing small
numbers of drums, or may involve more
elaborate measures such as installing a.
pump and treat system to prevent
further migration of a ground-water
contaminant plume. In another example,
where it is obvious that the eventual
remedy will require excavation and
treatment or removal of contaminated
“hotspots,” such action should be
initiated as an interim measure. rather
than deferring it until after final remedy
selection

Final remedy decisions must be based
on careful judgments and sound
technical information. However, today's
proposed rule provides for considerable
flexibility in structuring studies and

000006

P e ea————



Federal Register / Vol. 55. No. 145 / Friday. July 27. 1980 / Proposed Rules

BT 7

S
- %3

3

N

30804

selecting remedies. It is EPA’s intention
to use that flexibility to streamline the
remedy development/decision process
whenever feasible. Corrective Measure
Studies'should focus on plausible
remedial options. and shouid be scaled
to fit the complexity of the remedial
situation. Obvious remedial solutions
should not be impeded by unnecessary
studies. Voluntary cleanup initiatives by
owner/operators that are consistent
with EPA’s cleanup goals will be
encouraged as a.means of expediting the
remedial process.

B. Cleanup Goals for Corrective Action

EPA's goal in RCRA corrective action
is, to the extent practicable. to eliminate
significant releases from solid waste
management units that pose threats to
human health and the environment, and
to clean up contaminated media to a
level consistent with reasonably
expected, as well as current, uses. The
timing for reaching this goal will depend
on a varicty of factors. such as the
complexity of the action, the immediacy
of the threat, the facility's priority for
corrective acticn, and the financial
viability of the owner/operator.
However, the final goal of cleanup
would remain the same.

It should be recognized that EPA’s
emphasis in today's rule on minimizing
further releases means that corrective
action will frequently require source
removal, source control, and waste
treatment. In this respect. today's rule
reflects a shift in emphasis from current
RCRA corrective action requirements
for ground-water releases from
regulated units. These requirements

currently focus on cleanup of the ground -

water, but not on control of the source.
However, EPA believes that it will
frequently be impossible to control
releases and ensure the long-term
effectiveness of remedies without
significant source control. For example,
a response action that focuses entirely
on remediation of the contaminated
medium may meet acceptable cleanup
standards in the short term, but |
continued leaking could lead to
unacceptable releases in the future as
the source continues to leak. Therefore,
today's rule explicitly provides EPA
authority to require source control.
One of the more controversial issues
related to corrective actior: is the
cleanup goals for contaminated media,
or “how clean is clean.” EPA has not
attempted in this rule or elsewhere to
establish specific cleanup levels for

- different hazardous constituents in each

medium. Instead, EPA believes that
different cleanup levels will be /
appropriate in different situations, and
that the levels are best established as
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part of the remedy selection process.
Generally. however. the cleanup must
achieve protective levels for future as
well as current uses. This is the
approach taken in today’s proposal.

To be “'protective” of human health,
EPA believes that cleanup levels for
carcinogens must be equal to or below
an upperbound excess lifetime cancer
risk level of 1in 10.000 {1 X107 ). As
proposed today, cleanup levels would
be selected within the upper bound
1>107° to 1x 10~ ®risk range during the
selection of remedy process: however.
remedies at the more protective end of
the range would ordinarily be preferred.
For non-carcinogens. cleanup levels
would be set at a level at which adverse
effects would not be expected to occur.
The application of this appr:ach to
specific media is described below.

Ground water. Potentially drinkable
ground water would be cleaned up to
levels safe for drinking throughout the
contaminated plume. regardlese of
whether the water was in fact being
consumed. Whzre maximum
contaminant levels {MCLs) established
under the Safe Drinking Water Act are
available for specific contaminants,
these limits generally will'be used:
otherwise, the levels would be set
within the protective range. Alternative
levels protective of the enviroanment and
safe for other uses could be established
for ground water that is not an actual or
reasonably expected source of driniking
water. ) :

Soil. Contaminated soil would be
remediated to levels consistent with
plausible futurée patterns of use. For
example, where access to an area would
be unrestricted, cleanup would generally
be required to leveis appropriate for
residential development. At industrial
sites or sites dedicated to long-term
hazardous waste management, cleanup
to less stringent levels might be
appropriate, although institutional
controls could be necessary to ensure
that the use pattern did not change.

Surface water. Releases to surface
water should be remediated to levels
consistent with potential uses. For
example, where surface water is
designated for drinking water or is a
potential drinking water source, cleanup
to drinkable levels would be required. In
the case of surface water, environmental
effects are likely to be particularly
important, because levels protective for
humans may often be insufficient for
protection of aquatic organisms.

Air. Like soil, air releases from selid
waste management units would be of
concern where they posed a threut to
humans or the environment under
plausible current or future use patterns.
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Typically. corrective action involving air
concerns would involve source control
to minimize further releases.

C. Major Elements of Today's Proposal -
The principles described above will ]

“shape EPA’s general approach to

corrective action. and they serve as
operating assumptions behind today's
notice. Today's proposal will establish
the basic framework for the corrective
action program. both for EPA and
authorized States. More specifically. it

- codifies the procedures for identifying

problems and selecting remedies at
RCRA facilities: the standards for
cleanup. including the establishment of
cleanup levels; and the standards for
managing cleanups and the wastes

- generated by cleanups. The major

elements of the proposal are
summarized below.

Permitting procedures and permit
schedules of compliance. Today's
proposal. which implements section
3004(u). addresses corrective action at
facilities seeking RCRA permits.
Corrective aclion requirements will be
imposed on these facilities directly
through the permitting process and will
be incorporated into permits through
schedules of compliance. Typically,
before a permit is issued. EPA or an
zuthorized State would conduct an RFA
at the facility to determine whether a
potential problem existed. Where a
likely release wag found. the permit
would contain a schedule of compliance.
as specified in proposed § 264.510.
requiring a remedial investigation

‘focusing on the specifics of the likely

release. This schedule of compliance
would be a part of the permit. and
would be successively modified, as
necessary, as studies and corrective

‘actions at the facility proceeded.

Trigger or “action levels.” Where
contamination is identified during the
facility investigation. EPA or an
authorized State will have to make a
decision on whether further analysis.
including analysis of potential remedies,
is appropriate, or whether the
contamination is at an insignificant
level. For ihis reason, the rule
incorporates the coiicept of “action
levels"—levels that, if found in the
environment, will typically trigger a
Corrective Measure Study. Under
today’s proposal. action levels would be
established in the initial permit, or, in
some cases, through a permit-
modification after a release has been
identified. »

Section 264.521 of the proposal

" establishes the general principles by

which action ievels would be
established for cach medium. To provide
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guidance for RCRA permit writers,.
industry. and the public, today's
proposal includes in Appendix A of this
preamble values that the Agency
believes may be appropriate as action
levels.for a number of hazardous _ R
constituents in different environmental
media. These levels would be
incorporated individually into permits
through the permitting process. :
If environmental levels were found to
be below the action levels, no further
action would ordinarily be required.
However, even if an action level has
been exceeded, the propnsal in § 264.514
would allow the owner/operator to

" demonstrate that no action was.

necessary. For example, if ground water
were not a potential source of drinking
water because of high levels of natural
contamination, an owner/operator might
successfully argue that cleanup was
unnecessary. In this-way, action levels -
would constitute rebuttable
presumptions. This issue is discussed in
more detail in section VLE.2 of this
preamble. ,

Corrective Measure Study and
remedy selection. Typically, if an action
level has been exceeded, the facility
owner/operator would be required
under the proposal to conduct a
Corrective Measure Study (CMS). The
purpose of the CMS is to identify and
evaluate potential remedies. EPA
anticipates that, in a few cases, owner/
operators of larger sites with complex

. environmental problems may need to

evaluate several alternative remedial
approaches in determining the most
appropriate remedy for the facility. For
most RCRA facilities, however, it will be
possible to abbreviate the analysis, and
frequently it may be appropriate for the
owner/operator to propose a single
alternative, which EPA would approve .
or disapprove. The proposed regulation
in § 264.522 gives the Agency the
necessary flexibility to vary the scope of
the Corrective Measure Study,
depending on the specifics of the
situation.

EPA would approve or select the
remedy under the standards and criteria
proposed in § 264.525. Proposed
§ 264.525(a) would require the remedy to
be protective of human health and the
environment, to achieve media cleanup
standards, to mirimize further releases,
and to comply with subtitle C and other.
waste management standardz. In
selecting the remedy. the Agency would
be required to consider a wide range of
factors, such as the remedy’s short- and
long-term effectiveness and its
practicability. These factors are
generally comparable to the factors
considered by the Agency in selecting
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..modifications, with opportunity for

Superfund remedies under § 300.430 of
the NCP. (See 55 FR 8666, March 8,
1990.)

Remedies selected under § 264.525
would require formal permit
public comment and rights of appeal.
After public comment, the proposed
permit schedule of compliance would be
amended, {if necessary) and approved,
to require that the owner/operator
develop a specific remedial design and,
after approval of the design. carry out
the remedy.

Cleanup levels. The Agency s goal is
that remedies clean up to levels ,
determined to be protective of human
health and the environment. EPA’s
general cleanup goals are described in
section B above and in section VLF.5 of
this prezamble. Specific levels for each
facility, consistent with these goals,
would be established during the remedy
selection process and would be
incorporated into the permit and made
available for public comment.

Where protective levels could not be
attained, or where wastes were left on
site in disposal units, long-term

" management would be required through

the permit.

Standards for management of
corrective action waste. Proposed
§§ 264.550-264.552 would establish
standards for conducting corrective
action and handling wastes generated
during corrective action. If corrective
action waste meets the RCRA regulatory
definition of hazardous it would have to
be handled under the proposal as
hazardous waste. With some limited
exceptions, new units built to treat,
store, or dispose of this waste on-site-
would have to comply with 40 CFR part
264 performance standards for
hazardous waste units. Similarly.
hazardous waste shipped off site would

- have to be sent to RCRA subtitle C

facilities.

The rule would also establish more
flexible standards for temporary
treatment and storage units developed
during the course of corrective action.

Completion of remedy. Proposed
§ 264.530 would establish requirements
for remedy completion. Similar to RCRA
closures, an independent engineer or
other qualified professional would have
to certify completion of the remedy, and,
in addition. public notice and comment
would be required before the Agency
made a final decision on whether the
remedy had been completed.

In some cases, it might become clear
in the course of a remedy that it was not
technically practicable to reach the
cleanup levels specified in the permit. In

"this case, proposed § 264.531 would
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allow 'termination of the remedial action
and waiver of the cleanup standard.
However. if environmental
contamination remained at unprotective
levels, long-term institutional or other

_controls would be required to prev ent

human and environmental expcs:

These requirements and d!temames
that the Agency considered are
discussed in more detail in the following:
sections.

VL. Section-by-Section Analysis

A. Purpose/Applicability (Section
264.500)

1. Conforming Changes to Previous
Codification of § 3904(u) and General
Discussion. In today's proposal, EPA is
establishing a new subpart S to 40 CFR
part 264. This section of the proposed
rule sets forth the general applicability
of the proposed subpart S regulations.
The procedures and technical
requirements of subpart S apply to any
facility seeking a permit under section
3005(c) of RCRA.

The language >f § 264.500(a) through
§ 264.500(d) reiterates the statutory
language of section 3004(u} and section
3004(v). Proposed §§ 264.500 (b). (c). and
(d) have already taken effect as a final
rule following public notice and
comment. and are codified at 40 CFR

* 264.101 (on July 15, 1985, 50 FR 28702;

and December 1, 1987, 52 FR 45788). It is
not the Agency’s intention to reopen for
public comment the substance of these
pre-existing provisions. The Agency
seeks comment only on the minor
language changes reflected in § 264.500
(e.g.. compare the first sentence of

§ 264.101(b) with the first sentence of

§ 264.500(c}), and its proposal to move
these provisions from § 264.191 to

§ 264.500.

Proposed § 264.500(a)-ciarifies that
subpart S applies to corrective action for
all SWMUs, including regulated units
(defined in § 264.90(a)(2) as any landfill,
surface impoundment, waste pile, or
land treatment unit that received
hazardous waste after July 26, 1982).
Corrective action for releases to ground
water from regulated units is currently
governed by § 264.100. Subpart S will
apply to the investigation of releases to
ground water from other SWMUs.
Releases to other media {air, soil and
surface waters) from both regulated
units and other SWMUs will also be
governed by subpart 5.

The Agency intends to modify the
§ 264.100 standards to be consistent
with the applicable sections of subpart
S. Thus, regulated units and other
SWMUs would be subject io the same
standards for identifving and
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implementing necessary remedial
action. However, regulated units will
continue to be subject to slightly
different standards for identifying and
confirming unacceptable releases to
ground water. EPA believes that this
distinction between regulated units and
the larger universe of SWMUs is
justified by the slightly different
function of investigating procedures in
the context of regulated units; the
purpose of the ground-water detection
and compliance monitoring programs in
subpart F is primarily preventwe, rather
than essentially responsive like the
subpart S program.

The statutory language of section
3004(u), repeated in §8§ 264.500 (b} and
(c), allows EPA to issue a RCRA permit
with a schedule of compliance for
investigating and correcting releases,
rather than delay issuance of the permit
until cleanup has been completed. This
will allow more prompt permitting both
of interim status facilities, bringing them
urider the more stringent 40 CFR part 264
standards sooner, and of new facilities,
allowing more rapid expansion of
treatment, storage, and disposal
capacity.

Schedules of compliance, which are
enforceable components of the permit,
will thus be the primary vehicle by
which EPA will specify the procedural
and technical requirements that cwner/
operators must follow to achieve
compliance with their subpart §
responsibilities. EPA is proposing
specific procedural requirements for
corrective action schedules of
compliance, including requirements
associated with modifications to the
schedules, in today’s rule as
amendments to the existing 40 CFR part
270 permit reguletions.

As specified in propesed § 264.500(b),
subpart S regulations will apply to all
facilities seeking permits under subtitle
C of RCRA (with the exception of the
specific permits identified in proposed
" § 264.500(f)). Permits subject to subpart
S include post-closure permits, as well
as permits issued to operating
hazardous waste management facilities.
Further discussion of the applicability of
post-closure permit requirements and
their relationship to section 3004(u)
corrective action is discussed in the
preamble to the Second Codification
Rule {December 1, 1987, 52 FR 45788).

2. Exceptions to Applicability.
Today's proposed § 264. aOO(f) iists four
types of RCRA “permits” to which the
subpart S regulations would not apply.
Each is discussed below.

a. Permits for Land Treatment
 Demonstrations. Current RCRA

regulations for hazardous waste land
treatment unns (see § 270.63(a) and
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§ 264.272) provide for a two-phased
permit process in certain circumstances.
A “permit” can be issued to a facility
with permit conditions which cover only
the activities needed to demonstrate
that the hazardous waste constituents
can be completely degraded,
transformed, or immobilized in the
treatment zone. Such a permit does not
address the full RCRA standards {e.g..
financial assurance, general facility
standards) that apply to land treatment
facilities. In the absence of permit
conditions addressing full RCRA facility
standards, this first-phase
demonstration permit is not considered
a full RCRA permit issued under the
authority of section 3005. Once the

"demonstration is successfully completed

and the actual operating permit (i.e.,
second part of the two-phased permit)
for the land treatment unit is issued, the
subpart S corrective action requirements
w1ll apply.-

b. Emergency Permits. Section 270.61
of the RCRA regulations provides for
issuance of emergency permits, not to
exceed 90 days in duration, where
immediate actions that involve
treatment, storage, or disposal of
hazardous waste are necessary to
protect human health and the
environment. The emergency permit
provision was ir.cluded in the RCRA
regulations as a way to provide a
mechanism for responses by an owner/
operator in true emergency situations
which could not be delayed until a full
RCRA permit could be issued. In some
cases, emergency permits can be issued
orally when followed byv a written
permit within a specified time frame.
EPA does not believe it is appropriate to
apply subpart S requirements to
emergency permits, since such a '
requirement would render this permit
mechanism unworkabie for the quick-
response situations it was designed to
address. If a facility is required to
continue to operate under a RCRA

. permit beyond the allowable time limit

for emergency permits, a full operating
permit would be required and the
facility would be subject to subpart S
requirements.

¢. Pemits-by-Rule for Ocean Disposal
Barges or Vessels. Ocean disposal
barges and vessels are regulated
primarily under the Marine Protection,
Research and Sanctuaries Act (MPRSA).
The applicable RCRA regulations {40
CFR 276.60{a)) provide that operation of
vessels accepting hazardous waste for
ocean dumping are deemed to have a
RCRA permit if they have cbtained and
comply with an ocean dumping permit
issued under the MPRSA, and comply
with certain RCRA administrative
requirements. The RCRA permit-by-rule
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functions primarily to ensure that
certain administrative requirements of
the RCRA system~—in particular, waste
manifest requiremenis—apply to owner/
operators of such vessels. Furthermore,
as of November 1988, the Ocean
Dumiping Ban Act has in effect banned
the ocean dumping of industrial waste.
While corrective action requirements
under subpart S do apply to
underground injection control (UIC)
facilities and publicly-owned treatment
works (POTWs) with National Pollutant
Discharge Elimination System {(NPDES)
permits subject to RCRA permits-by-rule

- under 40 CFR 270.60, such requirements

are necessary to ensure that corrective
action requirements apply to releases
from all solid waste management units
at these facilities not regulated under
other laws. MPRSA permits, however,
cover all portions of ocean-dumping
vessels. (Any onshore storage or

" treatment facility that may be

associated with the ocean disposal
operation is required to obtain a
separate RCRA permit.) Thus there are
no unregulated units within an ocean
dumping barge "facility.” Furthermore,
unauthorized releases from such vessels
are subject to regulation under the
MPRSA. EPA does not believe it is
appropriate to apply subpart S to these
vessels because the substantive
requirements of section 3004(u) of RCRA
are already effectively satisfied by
MPRSA requirements.

d. Research, Development and
Demonstration Permits. EPA does not
believe that RCRA requires the
application of section 3004(u)
requirements to facilities seeking a
research and development
demonstration permit under section
3005(g) of RCRA. The conference report
on section 3004(u) expressly states that
the provision is intended to apply to
facilities secking a permit under section
3005(c) of RCRA. Accordingly. facilities
seeking a permit under section 3005(g)
would not automatically be
encompassed by section 3004(u).
Moreover, the reading of section 3004(u)
suggested by the conference report is
supported by the statutory language of
secticn 3005(g). Section 3005(g)(1}
provides that the Regional
Administrator shall include such terms
and conditions in research and
development demonstration permits as .
s/he deems necessaryv to protect human
health and the environment. including
provisions related to.monitoring,
financial responsibility and remedial
action. Section 3005(g)(1) further
provides that these provisions may be
established case-specifically in each
permit without the establishment of
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separate regulations. Accordingly, the -
plain language of section 3005(g)(1}, and
the legislative history of section 3004(u)
both suggest that research and
development demonstration permits can
be subject to case-specific remedial

conditions in the permit as determined
to be necessary, and need not be subject
to the general corrective action
regulations developed under section
3004(u).

3. Voluntary Corrective Action.

: Today s proposal for corrective action

under the authority of RCRA section
3004(u) applies to RCRA facilities which
are seeking permits under RCRA subtitle
C. Certain facilities where RCRA
hazardous wastes are present, and
where corrective action may be needed,
are not required to obtain subtitle C
permits, and, therefore, are not subject
to today's rule. For example, facilities
which generate hazardous wastes and
accumulate and store the wastes on site
for less than 90 days prior to shipment to
another facility are not subject to

permits-or to today’s proposed rule.

In a number of cases, owner/
operators not subject to a RCRA permit
have expressed an interest in
proceeding with corrective action in an
attempt either to reduce their liability or
to preclude subsequent Agency or State
actions. Some activities conducted

" during voluntary corrective action may

require a permit if hazardous waste is
involved {e.g., excavated waste is
placed into a disposal unit or stored on
site for more than 90 days).

Current regulations, however, provxde
significant flexibility for non-permitted
facilities tc undertake corrective action
without a RCRA permit. For example, 40
CFR 262.34 allows generators to
accumulate hazardous waste on site in
tanks or containers for up to 90 days

- without a permit or interim status, as

long as certain conditions—most
importantly compliance with tank and
container standards of 40 CFR part
265—are met. In addition, this authority
allows generators to treat hazardous
waste in tanks during the accumulation
period. Under RCRA regulations, a
facility owner/operator conducting
voluntary corrective action involving
hazardous waste could often be .
considered a generator. One approach to
achieving cleanup without triggering the

need to obtain a subtitle C permit would

be to store or treat such generated
wastes in tanks within the accumulation
period. so long as the wastes remained
on gite for less than 80 days, and other
conditions of § 262:34 were met.

In addition, voluntary corrective
action could take place under a consent
decree issued under section 7003 of
RCRA. This authority allows EPA (or an
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authorized State with comparable
authority) to require remedial action in
the case of an imminent and substantial
threat to human health or the
environment, “notwithstanding any

other provisions of this Act.” Thus, .

under this authority, EPA could order a
facility to take corrective action, while
at the same time waiving permit
requirements. Any facility inlerested in
taking corrective action under this
authority should consult with the
appropriate Region or authorized State
to explore the possibility of a section
7003 consent order.

The concept of “voluntary” corrective

action may also apply to owner/
operators who have been issued permits
with corrective action schedules of
compliance. Some facilities, such as
those with small or low-risk
contamination problems, will be of
relatively low priority for expending the
substantial resources required to
oversee investigations and studies and
make remedy decisions. For those
facilities, EPA’'s oversight attention
could be deferred for several years
while the program focuses on high
priority facilities with major
environmental problems. However,
owner/operators of lower priority
facilities may wish, for various reasons,
to expeditiously initiate cleanup actions,
rather than wait for EPA to begin
actively pursuing corrective action for
the facility. EPA strongly encourages
owner/operator cleanup initiatives at
permitted facilities, and intends to
facilitate such actions by minimizing
any administrative obstacles which may
impede cleanup.

Owner/operators may take a wide
range of remedial-type activities at
RCRA permitted facilities without
triggering the need for formal approval
by the Agency or modification of the
permit. Such activities include, for
example, treatment, storage, or disposal
of any non-hazardous solid wastes;
excavation of hazardous wastes for
disposal off site; less-than-90-day
storage or treatment of hazardous
wastes in tanks; and treatment of
contaminated ground water in an
exempt wastewater treatment unit.
However, some activities which may be
necessary to achieve corrective action
goals at the facility would reauire a
permit modification. Such activities
might include creation of a new
hazardous waste land disposal unit,
consolidation and/or movement of
hazardous wastes between SWMUs at
the facility, or construction (or
movement on site) of & new hazardous
waste incinerator to manage corrective
action wastes.

F4701.FMT...[16,30)...7-08-88

The Agency intends to pursue an
approach to this type of "“voluntary”
corrective action which will provide
sufficient Agency oversight over cleanup
activities to prevent possible adverse
effects of cleanup actions without
creating disincentives to owner/
operators who wish to take a proactive
position vis-a-vis their corrective action
responsibilities. This approach would
encourage the owner/operator to notify
EPA and the State of any remedial-type
activities being undertaken at the '
facility. even though the activities are
not subject to formal Agency approval.
For proposed cleanup activities that are
subject to permit modification
requirements; the owner/operator would
be required to submit a request for a
Class I, II or 1l permit modification, or a
request for temporary authorization for
the activities. (See the final permit
modification regulations at 53 FR 37912,
September 28, 1988.) In the request for a
permit modification (or temporary
authorization), the owner/operator
would be expected to includa: (1) A
description of the remediation initiative,
including details of the unit or activity
that is subject to permit requirements;
and (2) an explanation of how the
proposed action is consistent with
overall corrective action objectives and.
requirements outlined in today's
proposed regulation. EPA expects that
the corrective action regulations
proposed today will offer owner/
operators clear guidance in fashioning
acceptable remedies and making such
showings of consistency.

EPA’s review of the application would
focus on the units or actions subject to
the permit modification requirements; it
would not, however, focus on whether
the proposed cleanup action as a whole
satisfies the subpart S requirements.
Rather, EPA will screen the cleanup
proposal to ensure that it would not
pose unacceptable risks to human health
and the environment (e.g., by producing
undesirable cross-media impacts) or
interfere with attainment of the final -
remedy at the site (e.g., by creating a’
new unit over an area of soil
contamination which may later need to
be treated or removed to health-based

‘levels). Following this review, the

Agency would approve or disallow the
application.

Where a permit modification is
approved under these circumstances,
the modification will make clear that the
voluntary activities initiated for
corrective action purposes may not be
the final remedy. and that those
activities, when completed. will not
necessarily absolve the owner/operator
from further cleanup responsibilities at a
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later date. This will also hold for
cleanup actions reviewed by the Agency
that are not subject to permit
modifications. It is not possible for the

- Agency to delegate to owner/operators-- -

the ultimate responsibility for ensuring
that remedial activities fully satisfy
RCRA’s statutory requirement for
protection of human health and the
environment.

The Agency solicits comments on the
approach to voluntary corrective action
described above.

B. Definitions (Section 264.501)

EPA is today proposing to define five
key terms which apply specificaily to
this subpart.

1. Facility. In the July 15, 1985,
Codificaticn Rule, EPA interpreted the
term “facility” in the context of section
3004(u) to mean all contiguous property
under the control of the owner/operator
of a facility seeking a permit under
subtitle C. This interpretation was
upheld in a decision of the U.S. District
Court of Appeals (United Technologies
Corporation vs. U.S. EPA, 821 F2d. 718"

(DC Cir. 1987)). Thus, by proposing this

interpretation as the definition of facility
in today’s rule, EPA is not modifying its
basic interpretation as previously
elaborated for the purpose of
implementing section 3004(u}. There are,
however, several aspects of this
definition which merit further
clarification. ' ‘
The definition of facility in today’s
proposal at § 264.501 is not'intended to
alter or subsume the existing—and
narrower—definition of “facility” that is
given in 40 CFR 260.10. That definition
describes the facility-as ** * * all
contiguous land and structures * * *
used for treating, storing or disposing of

. hazardous waste * * *” EPA intends to

retain this definition for the purposes of
implementing RCRA subtitle C
requirements, with the exception of
subpart S corrective action (including
those provisions governing corrective
action for regulated units). At the same
time, however, the Agency is reviewing
its uses of the term “facility” in other_
parts of the subtitle C regulations to
ensure consistent usage.

Toda¥'s proposed definition refers to
“contiguous property” under the control
of the owner/operator. Several
questions have been raised as to the
Agency's interpretation of “contiguous
property” in the context of defining the
areal limits of the facility. Clearly,

. 'property that is owned by the owner/

operator that is located apart from the
facility (i.e., is separated by land owned
by others) is not part of the “facility.”
EPA does intend, however, to consider
property that is separated only by a
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public right-of-way {such as a roadway
or a power transmission right-of-way) to
be contiguous property. The term

_“contiguous property” also has
significant additional meaning when .. ___

applied to a facility where the owner is
a different entity from the operator. For
example, if a 100-acre parcel of land
were owned by a company that leases
five acres of it to another company that,
in turn, engages in hazardous waste
management on the five acres leased,
the “facility” for the purposes of
corrective action would be the entire

100-acre parcel. Likewise, if (in the same’

example) the operator also owned 20
acres of land located contiguous to the
100-acre parcel, but not contiguous to
the five-acre parcel, the facility would
be the combined 120 acres. EPA invites
comment on these interpretations of
contiguous property.

In some cases, adjacent properties
may be separately owned by twe
different subsidiaries of a parent
company, where only one of the
subsidiaries’ operations involves
management of hazardous wastes. In
such cases, EPA intends to consider the
ownership to be held by the parent
corporation. Thus, in the example
provided, the facility would include both
properties.

EPA acknowledges that, in some
situations, “ownership” of property can
involve a complex legal determination.
EPA solicits comment and information
on the interpretation offered in general.
and specifically on the issue of how
ownership or “control” of property
should be determined in the context of
subsidiary-parent companies.

2. Release. Today's proposal includes

the definition of “'release"” articulated in
the preamble to the July 15, 1985,
Codification Rule. This definition
essentially repeats the CERCLA
definition of release. Today's proposed
definition also includes language from
SARA which extended the concept of
“release” to include abandoned or
discarded barrels, containers, and other
closed receptacles containing hazardous
wastes or hazardous constituents. )
Although this definition of release is
quite broad. section 2004({u) is limited to
addressing releases from soiid waste
management units. Thus, there may be
releases at a facility that are not
assaciated with solid waste
management units, and that are

therefore not subject to corrective action

under this authority. (See discussion
below which defines solic waste
management unit.)

Many facilities have relzases from
solid waste management units that are
issued permits under other
environmental laws. For example, stack
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emissions from a solid waste refuse
incinerator at a RCRA facility are likely

to be authorized under a State-issued air

permit. Another example would be
NPDES {National Pollutant Discharge
Elimination System, under the Glean
Water Act), or State-equivalent, permits
for discharges to surface water from an
industrial wastewater treatment system.
EPA does not intend to utilize the
section 3004(u) corrective action
authority to supersede or routinely
reevaluate such permitted releases.
However, in the course of invesiigating
RCRA facilities for corrective action
purposes, EPA may find situations
where permitted.releases from SWMUs"
have created threats to human health
and the environment. In such a case,
EPA would refer the infermation to the

relevant permitting authority or program

office for action. If the permitting
authority is unable to compel corrective
action for the release, EPA will take .
necessary action under section 3004(u)
(for facilities with RCRA permits) or
section 3008(h) (for interim status
facilities), as appropriate, and to the
extent not inconsistent with certain

- applicable laws (see section 1006(a) of

RCRA).

3. Solid Waste Mancgement Unit
(SWMU). Today's rule proposes the
following definition of solid waste
management unit:

Any discernible unit at which solid wastes
have been placed at any time. irrespective of
whether the unit was intended for the

, management of solid or hazardous waste.

Such units include any area at a facility at
which solid wastes have been routinely an
systematically released. :

This definition is also derived from
the Agency interpretation discussed in
the July 15, 1985, Codification Rule. A
discernible unit in this context includes
the types of units typically identified
with the RCRA regulatory program, .
including landfills, surface
impoundments, land treatment units,
waste piles, tanks, container storage
areas incinerators, injection wells,
wastewater treatment units, waste
recycling units, and other physical.
chemical or biological treatment units.

The proposed definition also includes
as a type of solid waste management
unit those areas of a facility at which
solid wastes have been released in a
routine and systematic manner. One
example of such a unit would be a wood
preservative “kickback drippage™ area,
where pressure treated wood is stored
in a manner which allows preservative
fluids routinely to drip onto the soil,
eventually creating an area of highly
contaminated soils. Another example

might be a loading/unlogding area at a
600011

.. e T n




Federal Register / Vol. 55, No. 145 / Friday, July 27, 1990 / Proposéd Rules

30809

facility, where coupling and decoupling
operations, or other practices result in a
relatively small but steady amount of
spillage or drippage, that, over time,

.results in highly contaminated soils.
Similarly. if an outdoor area of a facility
were used for solvent washing of large
parts, with amounts of solvent
continually dripping onto the soils, that
area could also be considered a solid
waste management unit.

For clarification purposes it may also
be useful to identify certain types of
releases that the Agency does not
propose to consider solid waste
management units using the “routine
and systematic” criterion. A one-time
spill of hazardous wastes (such as from
a vehicle travelling across the facility)
would not be considered a solid waste
management unit. If the spill were not
cleaned up, howevér, such a spill would
be illegal disposal, and therefore subject
to enforcement action under section
3008(a) or section 7003 of RCRA.
Similarly. leakage from a chemnical
product storage tank would gznerally
not constitute a solid waste
management unit; such “passive”
leakage would not constitute a routine
and systematic release since it is not the
result of a systematic human activity.
Likewise, releases from production
processes, and contamination resulting
from such releases, will generally not be
considered solid waste management
units, unless the Agency finds that the
releases have been routine and
systematic in nature. (Such releases
could, however, be addressed as illegal
disposal under section 3008(a) or section
7003.) EPA solicits comment on these
interpretations, and on the overali
definition of soiid waste management
unit.

EPA recognizes that these
interpretations have the effect of
precluding section 3004(u) from
addressing some environmental
problems at RCRA facilities. However,
EPA intends to exercise its authority, as
necessary, under the RCRA “omnibus”
provision {section 3005(c)(2}), or other
authorities provided in RCRA (e.g.,
section 3008(a) and section 7003) or
CERCLA {e.g., CERCLA section 104 or
section 106). or States, under State
authorities, to correct such problems
and to protect human health and the
environment.

The RCRA program has identified
certain specific units and waste
management practices at facilities about
which questions have been raised
concerning applicability of the definition

of a solid waste management unit. One
such question relates to military firing -
ranges and impact areas. Such areas are
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often potentially hazardous. due to the
presence of unexploded ordnance. EPA
has decided that such areas should not
be considered solid waste management

“units. There is a strong argument that

unexploded ordnance fired during target
practice is not discarded material which
falls within the regulatory definition of
“solid waste.” Ordnance that does not
expiode, as well as fragments of
exploded ordinance. would be expected
to land on the ground. Hence, the
“ordinary use’ of ordnance includes
placement on land. Moreover, it is
possible that the user has not
abandoned or discarded the ordnance,
but rather intends to reuse or recycle
them at some time in the future. In
addition, a U.S. District Court decision
(Barcello vs. Brown. 478 F. Supp. 646,
668-669 (D. Puerto Rico 1979}, has
suggested that materials resulting from
uniquely military activities engaged in
by no other parties fall outside the
definition of solid waste, and thus
would not be subject to section 3004(u)
corrective action.

Another issue which raises questions
regarding the definition of “solid waste
management unit” relates to industrial
process collection sewers. Process
collection sewers are typically designed
and operated as a system of piping into
which wastes are introduced, and which
usually discharge into a wastewater
treatment system. The Agenc, believes
that there are sound reasons for

- considering process collection sewers to

be solid waste management units. Such

" sewers typically handle large volumes of

waste on a more or less continuous
basis, and are an integral component of
many facilities’ overall waste
managem2nt system. Program
experience has further indicated that
many of these systems, especially those
at older facilities, have significant
leakage, and can be a principal source
of soil and ground-water contamination
at the facility. Although process
collection sewers are physically
somewhat unigue in the context of the
types of units which have traditionally
been regulated under RCRA. EPA
believes that including them as solid
waste management units for purposes of
corrective action is well within the
discretion provided under the statute for
EPA to determine what "units"” should
be subject to RCRA standards.

EPA recognizes that there may be
technical problems associated with

. investigating releases from process

collection sewers, and with correcting
leakage. Information and comment are
specifically solicited on EPA’s tentative
decision 1o treat process collection
sewers as solid waste management
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units, and en technical approaches and
limitations to investigating and
correcting releases from such systems.

For essentially the same reasons as
described above for process sewers,
EPA also proposes to include open {or
closed) ditches that are used to convey
solid wastes as solid waste management
units; comment is also solicited on this
interpretation.

4. Hazardous Waste and Hozardous

"Constituents. Secticn 3004(u) requires

corrective action for releases of
*“hazardous wastes or constituents.”
Agency believes that use of the term
“hazardous waste” denotes “hazardous
waste" as defined in section 1004(5) of
RCRA. Accordingly. today's proposed
rule repeats the statutory definition of
“hazardous waste" found in that
section. The term “hazardous waste" is
distinguished from the phrase
“hazardous waste listed and identified.”
which is used elsewhere in the statute to
denote that subset of hazardous wastes
specifically listed and identified by. the
Agency pursuant to section 3001 of
RCRA. Thus, the remedial authority
under section 3004(u) is not limited to
releases of wastes specifically listed in
40 CFR part 261 or identified pursuant to
the characteristic tests found in that
section. Rather, it extends potentially to
any substance meeting the statutory
definition. However, EPA believes that
use of the phrase “hazardous wastes or
constituents (emphasis added)
indicates that Congress was particularly
concerned that the Agency use the
section 3004(u) authority to address a
specific subset of this broad category,
that is, hazardous constituents.

The term “hazardous constituent”
used in section 3004{u) means those
constituents found in appendix VIII to 40
CFR part 261. See H. Rep. No. 98-198,
98th Cong., 1st Sess. 6061, May 17, 1983.
In additicn, the Agency proposes to
include within the definition those
constituents identified in appendix IX to
40 CFR part 264. Appendix IX generally
constitutes a subset of appendix VIII
constituents particularly suitable for
ground-water analyses. However, it also
includes additional constituents not
found on appendix Vill, but commonly
addressed in ground-water analysis
conducted as a part of Superfund
cleanups.

It is EPA's intention that
investigations of releases under subpart
S focus on the subset of hazardous
waste (including hazardous
censtituents) that is likely to have been
released at a particular site, based on
the available information. Only where
very little is known of waste
characteristics. and where there is a
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potential for a wide spectrum of wastes
tolhave been released, would the

o‘, ner/operator be required to perform
__extensive or routine analysis for a
Broader spectrum of wastes.

5. Corrective Action Management
Unit (CAMU]J. The definition of CAMU
is provided in section V1] 3.b of today’s
preamble. This section also provides a
thorough discussion of the CAMU
concept and of how the Agency intends
to define CAMUs in the context of
implementing remedies.

C. Remedial Investigations (Sections
264.510-264.513) .

1. General. The RCRA Facility
Investigation (RF]) is the second phase
of the RCRA corrective action process,
and will typically be preceded by a
RCRA Facility Assessment (RFA),
conducted by EPA or the State prior to
issuance of the permit or section 3008(h)
order. The RFA is the first step in the
RCRA corrective action process, and is
analogous to the Preliminary
Assessment/Site Investigation (PA/SI)
stage of the Superfund program. The
RFA serves as a screen, eliminating
solid waste management units
(SWMUs), environmental media, or
entire facilities from further
consideration where the Agency
determines that there is no evidence of a
release or likelihood of a release that
poses a threat to human health and the
environment. The RFA also serves to
focus the scope of the follow-on
remedial investigations by identifying
those releases or areas that are of the
most environmental concern at the
facility. The RCRA RFI is comparable to
the Remedial Investigation in the
Superfund program. Because of the
similarity of the two processes and
because of their common goals, the RFI
is referred to in this section and in the
rule by the more generic term, remedial
investigation.

As described above, EPA would
require a remedial investigation under
proposed § 264.510 if the RFA indicated
that a release from a SWMU was likely
to have occurred or to be occurring, or,
in certain limited circumstances, likely
to occur in the future. Requirements for
the remedial investigation would be
specified by the Agency in a schedule of
compliance in the facility’s permit. The
schedule would typically identify the
SWMUs and environmental media that
required more detailed investigation as
well as the types of investigations -
required: it would also typically require
the owner/operator to develop a plan’
for conducting these investigations. The
permit would also include “action
levels” for specific constituents in
specific media under investigation. If

S-041999 0C14(00)(26-JUL-90-12:42:19)

L E—

subsequent investigation indicated that
these action levels had been exceeded, a
Corrective Measure Study could be

required by the Agency.

EPA has recently issued a guidance
document entitled RCRA Facility
[nvestigation Guidance, which describes
‘a menu of technical i-vestigations that
may be appropriate to conducting
remedial-type investigations at RCRA
facilities. EPA wishes to emphasize that
the nature and scope of remedial
investigations for RCRA facilities under
proposed § 264.510 will be tailored to
the specific conditions and
circumstances at the facility. ’
Investigations will be focused on the
specific units, releases. and exposure
pathways that have been identified by
EPA to be of concern. In some cases, the
scone of a remediel investigation could
be limited to taking several soil samples
of a particular area of discolored soils.
Likewise, for inactive units that do not
contain substantial volumes of volatile
organic compounds, remedial
investigations will rarely need to
address air releases. In defining the
nature and scope of remedial
investigations at RCRA facilities, EPA
will endeavor to minimize unnecessary
and unproductive investigations, and to
focus resources on characterizing actual
environmental problems at facilities.

Today’s rule, in §§ 264.511 through
264.513, proposes a regulatory
framework (both procedural and
substantive) for conducting remedial
investigations. For more information on-
technical approaches to these
investigations, readers should refer to
the RFI Guidance, which has been
included in the public record of this
rulemaking.

EPA also anticipates that remedial
investigations will typically be phased.
to avoid unnecessary investigations
where a concern can be quickly
eliminated. Because of the importance of
accurate data, and the likely need to
extend or modify the analysis as data
are developed, the remedial
investigation will often, in addition,
require a high level of interaction
between the permittee and the Agency.
The specific contents and scope of the
investigations are described below.

2. Scope of Remedial Investigations
(§ 264.511). Proposed § 264.511 defines in
general terms the scope of remedial
investigations which may be required
under § 264.510. Proposed § 264.511(a)
states the general performance objective
that remedial investigations
characterize the nature, extent,
direction, rate, movement, and
concentration of releases, as vequired by
the Agency. The scope and complexity

©4701 FMT, 116,30)...7-08.88

of remedial investigations will depend
on the nature and extent of the
contamination, whether the releases
have migrated beyond the facility
boundary. the. amount of existing o
information on the site, the likely risk at
the site, and other pertinent factors. The
proposed general performance standard
gives considerable flexibility to the
Agency in defining the specific scope.
leve! of detail, and data requirements
for each remedial investigation. The
specific investigation requirements
deemed to be appropriate at a given
facility will be included in the permit as
part of the schedule of compliance.
Proposed §§ 264.511(a)(1)-(7) provide
a menu of more specific types of
information that may be required in
remedial investigations: (1)
Characterization of the environmental
setting; (2) characterization of solid
waste management units; (3) description
of the humans and environmental
systems which are, have been, or may
potentially be exposed to the release; {4)
information that will assist the Agencyv
in assessing the risk posed to.humans
and environmental systems by the -
release; (5) extrapolations of future
contaminant movement; (6) laboratory,

. bench-scale, or pilot-scale tests or

studies to determine the feasibility or
effectiveness of treatment or other
technologies which may be appropriate
in implementing remedies at the facility;
and (7) statistical analyses to aid in the.
interpretation of data required in the
investigation.

The RFI Guidance describes in detail
technical approaches to characterizing
the releases and environmental settings
in remedial investigations. In addition,
the RCRA Ground-Water Monitoring
Technical Enforcement Guidance
Document [September 1986) provides
specific guidelines for characterizing
ground-water releases. Therefore, this
preamble will not describe in detail
these technical procedures.

Section 264.511(a)(1)(i)-(v) describes
five types of information that may be
required in a characterization of the
environmental setting: Hydrogeologic
conditions: climatological conditions;
soil characteristics: surface water
characteristics including sediment
quality; and air quality and
meteorological conditions. This
information would be required as
appropriate to address the concerns
identified in the RFA. Specific
requirements for the facility will be
included in the permit schedule of -
compliance.

Section 264.511{a)(2) would allow EPA
to require a characterization of any
SWMU from which releases may be
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occurring or may have occurred. This
characterization, which could include
chemical and physical analyses, will
...often be important in making decisions
as to potential source control measures

that may be needed. Characterization of

wastes contained in SWMUs may
involve generation of chemical and
physical data about the wastes, their
constituent breakdown. volumes,
concentrations, and other relevant data.

. In some cases, unit characteristics such
as materials of construction, age, or type
and thickness of liners may be relevant
to remedy decisions.

Section 264. 511(3)’3) proposes that the
Agency may require a full **-* °

* description of human and environmental
systems which are or may be exposed to
release(s).” The proximity and

_ distribution of exposed populations may

, indicate the need for interim measures
as proposed under § 264.540 of today's
rule. Useful exposure information will
generally be available at facilities with -
landfills or surface impoundments, in.
the form of Exposure Information
Reports required under section 3019 of
RCRA. The RFA report may also
provide useful information on human
and environmental systems which may
potentially be exposed. Where
information available prior to permit

. issuance does not adequately identify
potentially exposed populations, EPA
will require this information, as
appropriate, to be generated as part of
the remedial investigation.

The Agency is also concerned with
the potential exposure of sensitive
environmental species or systems to
releases from SWMUs. As in the
Superfund program, the Agency intends
to carefully evaluate effects on sensitive
environmental systems, including
wetlands, estuaries, and habitats of

- endangered or threatened species.

Section 264.511(a){4) would provide
the Agency with the authority. to require
informatioz: that will assist the Regional
Administrator in the assessmer:t of risks
to human health and the environment
from releases from solid vaste

" management units. Information

 collected under § 264.511{a){3) also
would be used in the asgessment of risk.
The risk agsessment would integrate
information on exposed human and
environmental systems and information
on contaminant concentrations to assess
the magnitude of threats to exposed
populations. The Agency may perform-a
risk assessment to determine whether
interim measures are appropriate prior
to selecting the final remedy or to
evaluate whether a determination:-is
warranted so that no further action is
necessary (under proposed § 264.514).

$-041999 0015(00)(26-JUL-90~-12:42:23)

The permittee should refer to chapter
VI of the RFI Guidance for information
regarding the Agency’s expectations for
data that may be needed to conduct a
risk’assessment. "~ T

Section 264.511(a)(5) would provide
the authority for the Agency !o require a
permittee to submit informaticn that
extrapolates future contaminant
movement. Such information could be
important in determining whether
interim measures will be required to
prevent further migration of
contamination and what measures are
likely to be effective in doing so. In
addition, extrapolated contaminant
movement will be important in
assessing the adequacy of proposed
schedules of implementation of the
remedy.

Section 264. 511(3)(6) would provide
the Agency with the authority to require
“* * *laboratory, bench-scale, or pilot-
scale tests or studies to determine the
feasibility or effectiveness of treatment
technologies * * ° that may be
appropriate in implementing remedies at
the facility.” It is often difficult, and
sometimes impossible, to predict the
effectiveness of treatment technologies

" accurately without data from bench- or

pilot-scale studies. Experience in the
Superfund program has shown that
bench-scale and pilot-scale studies can
be useful both in developing potential
remedies and in predicting the :

effectiveness of alternative approaches.

Typically, such studies would be
performed during the Corrective
Measure Study (CMS) (which may be
required after a contaminant
concentrahon level specified in the
permit as an “‘action level” is exceeded).
However, in some cases such studies
may need to be initiated during the
remedial investigation to prevent delays
in cleanups, and the Agency should
have the regulatory authority to require
this. For example, at SWMUs at
facilities where confirmed releases have
occurred over a long period of time and
where wastes placed in those SWMUs
were highly toxic or mobile, it should
not be necessary to wait for the CMS
phase of the corrective action process to
begin to evaluate, on a small scale, the
effectiveness of various treatment
technologies in achieving protective '

concentration levels in the contaminated -

medium.

Section 264.511(a)(7) would provide
the authority for the Agency to require a
permittee to perform statistical analyses
to aid in the interpretation of data
collected through remedial
investigations required under § 264.510.
For examp]e, such statistical analyses
may be needed to determine whether

\
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measured concentrations of

contaminants exceed action levels.
Section 264.511(b) would authorize the

Regional Administrator to specify the

- -constituents-and parameters for which.._._

samples collected during remedial
investigations would be analyzed.
Generally, analyses required will be
limited to certain hazardous wastes or
hazardous constituents listed in
appendix VIII of 40 CFR part 261 or
appendix IX of 40 CFR part 264 that are
known or suspected to have been

. released from the unit. However, in

some cases, where the wastes disposed
in the unit are unknown to the owner/
operator, or the unit is known to contain
a hazardous substance(s] not included

" on either appendix VIII or IX, referenced

above, additional analyses may be
required. In the first case, it may be
necessary to have an initial analysis

~ which is designed to scan, for example,

for a!l appendix 1X constituents. Further
analyses may then be limited to
constituents which are found to be
present in the initial sample. In addition,
EPA may stipulate a requirement to
analyze for substances not on either
appendix VilI or IX (see preamble
discussion on the definition of
“hazardous waste”). Authority to
specify the anaiyses to be performed,
and for which constituents, will be
important in ensuring that quality data
are developed to accurately characterize
releases, and to support no further
action decisions that may be
appropriate.

3. Plans for Remedial investigations
{$ 264.512). Under today's proposed . -
§ 264.512, permittees may be required to
submit a plan for conducting the
remedial investigation if an
investigation is determined to be
necessary. The Agency considered, but
is not proposing, making submittal of
such plans an absolute requirement; that
is, expressing it as a "'shall” rather than
a "may”. In some cases the Region or
State may have extensive knowledge of
the facility prior to permit issuance, and
may be able to specify, in detail, how
the investigations should be conducted.
In this'situation, it would not be
necessary to require the owner/operator
to submit a workplan for approval.
Likewise, in some other cases the
permittee may have begun remedial
investigations under an interim status
corrective action order, under CERCLA,
or on a voluntary basis. Where the

-workplan develope/d for investigations.

prior to permit issuance is determined
by the Regional Administrator to be
adequate, it will not be necessary to
requirz submission and approval of the
current plan—that plan would simply be
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incorporated into the permit. In the great
majority of cases, however, the Agency
believes that plans for remedial
investigations will need to be submitted
by the permittee. The permit would
specify a schedule for submission of the
plan. as well as the elements the plan
must include. These requirements will
generally reflect the complexity of the
situation to be addressed. The Agency
considered a requirement that would
impose a definite deadline for every
owner/operator required to submit an

RFI plan (e.g., 9C days after permit

issuance). Typically 90 days would be
sufficient time for an owner/operator to
develop and submit a plan for the
investigation. However, the
circumstances at some facilities may be
highly complex (e.g.. location above a
Karst formation} and may mean that
more than 90 days would be required to
develop an adequate plan. Further,
where the Agency must set priorities to
manage a heavy work load, facilities
suspected of having serious
contamination may be required to
submit plans more quickly. Therefore,
EPA has not proposed a specific time
period within which the plan must be’
submitted, but the Agency is solicitin‘g
comment on whether such an approach
is preferable to the more flexible
approach in today’s proposal.

Plans for canducting remedial
investigations would be subject to
review and approval or modification by
the Regional Administrator. When a
workplan submitted for the Regional
Administrator’s approval does not
adequately address all elements of the
investigation, the Regional
Administrator may either disapprove
the plan and return it to the permittee
for revision, or make modifications to
the plan and return the modified plan to
the owner/operator as the approved
plan. The latter approach is analogous
to the discretion provided the Regional
Administrator to modify closure plans
submitted by an owner/operator
pursuant to § 265.112 during interim
status, or through a Notice of Deficiency
during the permitting process. An
approved plan will establish both
requirements applicable to the conduct
of the investigation and a schedule for
its implementation. Section 264.512(b)
would provide regulatory authority for
enforcing compliance with the approved
plan, which becomes an enforceable
part of the permit schedule of
compliance. In most cases, it is expected
that the initial permit will specify that
the plan becomes an enforceable
component of the permit upon approval.
Alternatively. the permit may be

\
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modified to incorporate the provisions of
the approved plan.

Proposed § 264.512(a) lists items that
the Regional Administrator may require
in-the work plan. Such plans should
generally call for focused, staged
investigations, the scope and emphasis
of which will be refined as releases are
verified and/or found not to have
occurred. The work plans would
generally include: A description of
overall approach; technical and
analytical approaches and methods;
quality assurance procedur>s; and data
management procedures and formats to
document and track the results of
investigations. In addition, the Regional
Administrator may impose other
elements, as necessary, to assure that
work undertaken will be of an adeguate
quality {and an appropriate level of

detail) to serve as the primary basis for

decisions on further stages of the
corrective action process that may be

" necessary at the facility.

The description of the overall .
approach, which couid be required
under proposed § 264.512(a)(1), would
generally include a description of the
objectives of the investigation, its
schedule, and the qualifications of the

" persons conducting the investigation.

The schedule is particularly important
because, when approved, it will become
enforceable as part of the schedule of
compliance.

A requirement to specify the technical
and analytical approaches to be
employed {under proposed ~
§ 264.512(2)(2)) might include
specifications for the location,
construction, and frequency of sampling
of ground-water monitoring wells. This
would be analogous to the types of
specifications for wells that are typically
in permits for land disposal units.

Submissions of proposed quality
assurance procedures under
§ 264.512(a)(3) would be evaluated to
ensure that data generated during the
investigation are accurate, and that they
can be used with confidence to support
the next steps of the corrective action
process. Guidance on appropriate
quality assurance procedures may be
found in the RCRA Facility Investigation
Guidance.

Data management procedures and
formats for documenting results of the
investigation are included in proposed
§ 264.512(a)(4) to ensure that RFI data
and summary results are presented in a
clear and logical manner. Studies such
as the RFI typically produce large
amounts of data, such as laboratory
analyses of numerous waste.
constituents from numerous samples.
Effective data management and

F4701.FMT...|16,30)...7-08-88

presentation will be necessary to ensure
that the data can be properly
interpreted.

4, Reports of Remedial Investigations
(§ 264.513). Proposed § 264.513 would

. establish the Regional Adminisirator's

authority to require periodic reports that

~ summarize results of remedial

investigations. Timing of the reports, as
well as specific content requirements,
would be detailed in the permit schedule
of compliance. The report format may be
specified by the Regional Administrator
where necessary to ensure presentation
of data in an orderly and easily
comprehensible fashion.

The Agency considered, but is not
requiring in today’s proposal, specifying
intervals for reports (e.g.. such as every
180 days). The Agency believes that
there should be flexibility in the timing
of submission of reports to reflect the
nature of the investigations which may
be required at specific facilities. For.
example, where extensive monitoring-
well construction and sampling are
necessary, months may pass before

- significant results are gathered. On the

other hand, where limited soil sampling
of a few SWMUs is required to confirm
or disprove suspected contamination,
meaningful results may be achieved
more quickly. '

Where data generated during the
investigation {or which are newly
available from other sources) indicate
that the invesligation should be
modified. the Regional Administrator
may require such modifications either
by negotiation with the facility owner/
operator, or through a modification to
the schedule of compliance.
Modifications could occur, for example,
if the investigation revealed that
contamination had migrated. or would
soon migrate, off site. In such a case,
additional activities may be imposed as
interim measures to contain the
contamination until active, longer term -
remediation could begin. Further, new
information may indicate the need for
additional investigations, or the
Regional Administrator may need to

.modify the investigation requirements

based on preliminary analytical results.

Proposed §§ 264.513(b) and 264.513(c)
would require the permittee to submit a
final report of the investigation: to the
Regional Administrator for approval,
and would allow the Agency lo require
the permittee to add to or otherwise
revise the report if it did not fully and
accurately summarize the results of the
remedial investigation. This authority to
require revisions should ensure that
adequate information (both in quality
and level of detail)is presented to
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support further corrective action there are no releases of hazardous " certain cleanup exemptions when u
decisions for the facility. waste (including hazardous contemination is present in ground o
In addition to the final report, the constituents) from SWMUs at the water that is neither a current or q'
permittee would be required to submita  facility which pose a threat to human potential source of drinking water nor o]

- .summary-of the report under proposed
" § 264.513(b)(2). This summary would

also be subject to the approval of the
Regional Administrator, and would be
mailed to all individuals on the facility’s
mailing list by the owner/operator. (The
facility mailing list, which is required
under 40 CFR 124.10{c)(1)(viii), is
developed and maintained by EPA as
part of the permitting process.} This
proposed requirement is an important
element of the Agency's overall public
involvement strategy for corrective
action, which is described in further
detail in today's preamble under section
VIIL. Distribution of the summary in this
manner will provide notice to interested
parties as to the general nature of the
environmental problems at the facility,
what releases have been found, and
other results of investigations.

Section 264.513(e) would require that
the permittee maintain all raw data
(such as laboratory reports, drilling logs,
and other supporting information) at the

facility for the duration of the corrective

action activities and any permit period
unless the Regional Administrator
approves maintaining this information in
a different location. Although such data

- will often be required to be submitted

~

along with investigation reports, this
requirement will ensure that when
questions do arise concerning
interpretation of data or the adequacy of
procedures used to obtain and analyze
data, the original records will be
available for inspection.

D. Determination of No Further Action
(Section 264.514) :

EPA anticipates that at some facilities
releases or suspected releases that are
identified in a RCRA Facility
Assessment (RFA), and subsequently
addressed as part of required remedial -
investigations, will be found to be non-
existent, cr otherwise of such a nature
that they do not pose a threat to human
health or the environment. EPA
proposes providing a mechanism by
which a|permittee may request a permit
modification to effectively terminate
further requirements in these cases.

Section 264.514 proposes the
procedures to be followed by both the
permittee and the Regiona!l
Administrator when a determination of
no further action for the facility is
requested. The request for an Agency
determination that no further action is
required, and the corresponding permit
modification request, must be
accompanied by supporting
documentation that demonstrates that

$-041999 00!7(00)(26-JUL-90-12:42:31)

health or the environment. (See
proposed § 264.514(a)(2).)"

Under proposed § 264.514(a) the
permittee may request a modification of
the facility permit to terminate the
schedule of compliance for corrective
action based on the findings of remedial
investigations. The request would be
initiated according to the procedures of
a Class III permit modification. {See the
September 1988 final permit
modification rule.) These procedures
would require the permittee to notify all
persons on the facility mailing list of the
proposed change and publish a
newspaper notice concerning the
request; both notices must announce the

" initiation of a 60 day comment period as

well as the time, date, and location of an
informational public meeting. In
addition, a copy of the proposed
modification and supporting
document.tion must be placed in a
location accessible to the public in the
vicinity of the permitted facility. (I the
case of proposed modifications at
facilities required to establish an
information repository under § 270.36 of
today's proposal, this location would be

. the information repository.) More

detailed information concerning the
requiréments for a Class Il permit
modification may be found in the rule
for permit modifications cited above and
the preamble discussinn which
accompanizs it.

Under proposed § 264.514(b), if the
Regional Administrator, using all
available information (including
comments received during the comment
pericd required for Class Iil
modifications), determines that releases
or suspected releases investigated either
co not exist or do not pose a threat to
human health or the environment, the
Regional Administrator will grant the
requested permit modification.

This determination will be
straightforward where the permittee can
demonstrate that no release has
occurred; however, such a determination
may still be supported when a release.™
has occurred, whether the release(s) is
either below or above action levels. For
example, such a determination may be
made when concentrations of hazardous
constituents exceed action levels but the
contamination is in a highly saline
(Class II) aquifer, or where :
contamination in ground water can be
shown to have originated from a source
outside the facility. Such a
determination would be consistent with
the provision made in today's proposal
at § 264.525(d)(2){ii), which allows

1
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- today's proposal at § 264.525(d)(2)(i).

po‘entially usable for other human
purposes. Another example where a no
further action determination might be
:nade is where it can be determined that
contaminant levels (and the risks posed
by them) from a release from a SWMU
are insignificant as compared to existing
“background” levels (e.g.. levels that are
naturally occurring, or that have
resulted from releases from outside the
facility). This determination would be
consistent with the provision made in

A determination that no further action
is required under § 264.514, and the
subsequent termination of the permit
schedule of compliance for corrective
action, does not affect other
responsibilities or authorities of the
Regional Administrator. For example,
responsibilities to include requirements

in a permit for air emissions control and :
monitoring under section 3004(n) are not
affected by a determination that no
further action is required under § 264.514
(see preamble section VIL.C.3 on
relationship to section 3004(n)
standards). In addition, the authority of
the Regional Administrator to modify
the permit under § 270.41 at a later date
to require corrective action
investigations or studies based on new
information is noti affected. Furthiermore,
despite a determination under § 264.514,
EPA may require continuing or periodic
‘monitoring when site:specific )
circumstances indicate that releases are
likely to occur in the future. For
example, for a particular SWMU from _
which releases have not occurred, it
may be reasonable to conclide, based
on site-specific circumstances, that
releases to ground water might beé
expected within the next several years
{i.e., the term of the permit). In these
situations, continued monitoring
requirements could be imposed.

Where the permit schedule of
compliance has been terminated and the
Regional Administrator subsequently

-determines that a new investigation or

remediation is required. the Regional
Administrator will initiate a major
permit modification under § 270.41 to
require further action by the permittee.

E. Corrective Measure Study (Sections
264.520-264.524)

1. Purpose of Corrective Measure
Study (§ 264.520). Proposed § 264.520
would establish the authority of the
Regional Administrator to require the
permittee to perform a Corrective
Measure Study (CMS). The remedial
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investigation should serve to focus the
CMS on units which are sources of
releases and the media pathways
affected by such releases. The CMS is
_ designed to identify and evaluate

s

potential remedial alternatives for the - -

releases that have been identified at the
facility; in this respect it is analogous to
the Feasibility Study (FS} conducted for
CERCLA remedial actions.. .

2. Trigger for Corrective Measure.
Study (§ 264.521)—a. Use of Action
Levels. Action levels are defined in
proposed § 264.521. Under proposed
§ 264.520(a), the Regional Administrator
may require the permittee to conduct a
Corrective Measure Study whenever
concentrations of hazardous
constituents in an aquifer, surface
water, soils, or air exceed action levels
for any environmental medium.

Action levels are health- and
environmental-based levels determined
by the Agency to be indicators for
protection of human health and the
_environment. The Agency proposes to
set action levels for hazardous
constituents, a subset of hazardous
wastes. Many hazardous wastes, such
as some of the wastes listed in 40 CFR
261.32, are not specific constituents at
all, but rather are complex mixtures
comprised of many constituents. EPA
believes that it would not be feasible in
most cases to set action levels for such
wastes. Conversely, other hazardous
wastes are individual constituents that
do not appear on appendix VIII to 40
CFR part 261 or appendix IX to 40 CFR
part 264. When such wastes (e.g.,
asbestos) are of concern at a facility, an
action level would be specified for that
waste. )

Where appropriate, action levels are
- based cn promulgated standards (e.g.,
maximum contaminant levels
established under the Safe Drinking
Water Act]. In other cases, action levels
are established by the Regional
Administrator on the basis of general
criteria (sec following discussion).
Appendix A provides examples of
concentrations derived by EPA
according to these criteria for some
appendix VIII and IX constituents.

The Agency is proposing the use of
action levels because active remediation
may not be necessary at all facilities
required to perform a remedial
investigation under proposed § 264.510.
For instance, a remedial investigation
may indicate that a suspected release
identified in the RFA had., in fact, not

occurred, or may indicate thatlevels of -

contamination from a past release are
unlikely to present a threat to human
health and the environment. Therefore,
the Agency believes it should establish
a trigger that will indicate the need for a

S-041999 0018(01)(26-JUL.-90-12:44:07)

CMS, and below which a CMS would
not ordinarily be required.

Action levels will, whenever possible,
be incorporated in the permit. The

. Agency believes it is advantageous to

identify-action levels in the permit so
that the public and the permittee will
know in advance what levels will trigger
the requirement to conduct a CMS. This
approach also minimizes the need for
permit modifications later in the
process, which could delay ultimate
cleanup.

In some cases there may be sufficient
information on the nature and levels of
contamination at the time of permit
issuance to establish the need for a
Corrective Measure Study. In such
cases, it might not be necessary to
include action levels in the permit.
However, it is more often likely that
remedial investigations conducted after
permit issuance will yield the data
needed to determine if action levels are
exceeded; hence the need to generally
include the action levels in the original
permit.

A determination that action levels
have been exceeded may occur at any
point during the RF1, or may not become
evident until the RFI is completed. In
either case, when such data become
available, the permit schedule of
compliance will provide for notification
of the permittee that the action levels
specified in the schedule have been
exceeded. The notification, as provided
in proposed § 264.520(d) would sgecify
which hazardous constituents exceed
action levels, for which media, and
when initiation of a CMS is required.

It is the Agency’s intention that the
action level “trigger" approach as
outlined in this proposal serves to
identify early in the process the need for
initiating a Corrective Measure Study;
such studies should typically not be
delayed pending completion of all
remedial investigations. In many
instances it will be appropriate to
conduct simultaneously the RFI and
CMS for the facility.

Action levels should be distinguished
from cleanup standards, which are .
determined later in the corrective action
process. Contamination exceeding
action levels indicates a potential threat
to human health or the environment
which may require further study. Action
levels also inform the permittee of the
levels below which the Agency is
unlikely to require active remediation of
releases, and provide a point of
reference for suggesting and supporting
alternative remedial levels. .

Section 264.520 allows, but does not
require, the Regional Administrator to
require a CMS when contamination -
exceeds action levels. In some cases, the
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permittee may rebut the presumption
that a.CMS is required when action
levels are exceeded. For example, the
permittee may establish that the
contamination is not due to releases
from solid waste management units at
the facility. In other instances, the’
permittee may demonstrate that a CMS
is not required (or only a limited CMS is
required) if the release is confined to a
Class lII aquifer meeting the criteria of
§ 264.525(d)(2){ii) or to ground water
other than Class I for which the actual
and reasonably expected uses do not
merit further action. In addition, a CMS
might not be required if the CMS is
triggered by a carcinogenic hazardous
constituent that slightly exceeds the
action level but is within the 1X10~*to
1< 10" ®risk range that is protective for
the site (sec preamble section VI.F.5.b
for discussion of risk range). This
“rebuttal” of the need for a CMS would
generally be. made through the process
for determination of no further action,
proposed in § 264.514.

Conversely, the fact that no
contaminants are found to exceed action
levels does not preclude the Regional
Administrator from requiring a CMS.
Section 264.520{b} would allow the
Regional Administrator to require a
CMS if concentrations below action
levels may pose a threat to human
health or the environment, due to site-
specific exposure conditions. (See
discussion in section VLF .h of today's
preamble, below.)

In some situations it may not be
obvious from the available data whether

‘concentrations in media truly exceed

action levels. This situation would arise
when some data on a hazardous
constituent indicate that it is present at
a concentration less than the action
level, while other data indicate that it is
present at a concentration greater than

- the action level. In such situations, the

Regional Administrator may require the
permittee under § 264.511({a)(7) to
provide additional dataor statistical
analyses to aid in the determination

under § 264.520 of whether action levels

are exceeded. For example, a tolerance.
prediction, or confidence interval
procedure may be required, in which the
action level is compared to the upper
limit established from the distribution of
the data for the concentration of the
constituent.

The Agency considered the
alternative of establishing a mandatory
requirement to perform a statistical
analysis as part of the determination
under § 264.520 that action levels have
been exceeded. However, the Agency
believes that it is unnecessary to make
this requirement mandatory. since in
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- many cases contamination from
SWMUSs will greatly exceed action
levels. The Agency believes that the
diversity of SWMUSs and contamination
~ scenarios calls for some discretion in the
requirement to perform statistical
analyses. For example, in some _
situations, contamination from a SWMU
may be known to be extensive in size
and concentration. In such situations,
statistical analyses are not needed to
determine that an action level has been
exceeded. In other situations, a
contaminant release at a SWMU may
not be extensive enough (either in size
or concentration) to clearly indicate
contamination. In these cases, a
statistical test may be required to
determine if a release has actually
occurred in excess of action levels. The

. Agency requests comment on its
proposed approach of providing
discretion to the Regional Administrator.
in requiring statistical analyses, and on
the alternative of making such analyses
mandatory in determining whether
action levels have-been exceeded.

The Agency examined but did not
propose two alternatives to requiring the
Corrective Measure Study which did not
involve the use of action levels. Under
one approach, the Agency would have
required the permittee to conduct a
Corrective Measure Study concurrently
with the remedial investigations
conducted pursuant to § 264.510. Under
this option, the Agency would have used
the same trigger for requiring a CMS as
is used to require an RFI—the finding of

an existing or likely release pursuant to .,

an RFA. This alternative was rejected
because of its potential for requiring
unnecessary studies.

The second alternative considered by
the Agency would have required the
permittee to conduct a Corrective
Measure Study only after completion of
the remedial investigation conducted
pursuant to proposed § 264.510 and a
determination of the need to protect
human health and the environment. If

the Agency had adopted this approach,

it would not have required the permittee
to conduct a CMS until all
contamination and contaminant sources
at the facility were fully characterized
and the need for corrective measures at
the facility was established. The Agency
rejected the alternative because of the
delay that would be associated with
conducting these phases of the
investigations sequentially even in cases
where early data indicate that
remediation is highly likely tc be
required.

The Agency also examined alternative
approaches for setting action levels. One
alternative would have required a

S-041999 0019(01)(26-JUL-90-12:44:10)

Corrective Measure Study whenever
background levels of contaminants were
exceeded. Experience in the subpart F
program has demonstrated that the
determination of background levels can
be a lengthy. controversial process.
Furthermore, background levels will
often be much lower than health-based
levels. Thus, this alternative was
rejected, since it might delay the
initiation of the CMS and ultimate
cleanup, and might often require
Corrective Measure Studies even where
levels were significantly.below health
and environmental-based standards.
-A second alternative would have
required a CMS whenever detection -
limits were exceeded. This alternative
was also rejected, since detection limits
can be difficult to define and do not
directly relate to the goal of corrective

. action: that is, protection of human

health and the environment.

The Agency also considered but did
not adopt an alternative for requiring
the Corrective Measure Study that
would involve the use of a range of
action levels. Under this approach, the
Agency would select constituent-

. specific action levels within the 1xX107*

to 1xX 10" ¢risk range based on the
exposure scenarios prapesed under

§§ 264.521 (a){2). (b), (c)(3), and (d),
depending on the likelihood that
exposure would in fact occur. For
example, if the Agency could be
convinced that there is a minimal
opportunity for human exposure through
one medium or several media, an action
level could be established at the 1x10°2
risk level. This alternative was
considered because the Agency is
concerned about the pcssibility that
some SWMUs might be triggered into a
CMS at the 1x10™¢level even though
they do,not pose a threat to human
health and the environment due to a
lack of current and low probability of
future exposure. Although it is the
Agency’s view that the proposed
regulations have encugh flexibility to
avoid requiring a Corrective Measure
Study where it is not necessary, the
Agency is requesting comment on the
use of a range of action levels.

The Agency believes the approach
proposed in today's rule provides it with
the flexibility to require the permittee to
investigate corrective measures
sufficiently early (whether
simultaneously with the RFI or
sequentially) in the corrective action
process, while minimizing the potential
for unnecessary investigations.
Experience in the Superfund program
suggests that early consideration of
potential remedies allows focused
investigations and prevents delays
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without imposing unnecessary resource
burdens on either the permittee or the
Agency.

b. Criteria for Determining Action
Levels. In several cases, EPA has
promulgated health-based standards
appropriate for action levels for specific
media. Where these standards are
available, EPA intends to use them as
action levels. The most obvious of these
are maximum contaminant levels
(MCLs). which establish drinking water
standards under the Safe Drinking
Water Act (SDWA). EPA will use these
standards to set action levels for ground
water, and, in some cases. for surface
water.

In the overwhelming majority of
cases, however, promulgated standards
will not be available. Nevertheless,
health-based ievels that have undergone
extensive scientific review, but which
have not been formally promulgated, are
available for many chemicals. The
Agency is proposing today in
§ 264.521(a)(2) (i)-{iv) criteria which

-enable the Regional Administrafor to

use such non-promulgated health-based

levels to derive action levels.
Concentrations derived from non-

promulgated health-based levels that

- meel the following four criteria included

in today's proposal could be used for
action levels. First, the concentration
maust be derived in a manner consistent
with principles and procedures set forth
in Agency guidelines for assessing the
health risks of environmental pollutants,

"which were published in the Federal
‘Register on September 24. 1936 (51 FR

33992, 34006, 34014, 34028). Second,
toxicology studies used to derive action
levels must be scientifically valid,

‘conducted in accordance with the Good

Laboratory Practice Standards (40 CFR
part 792), or equivalent. The Good
Laboratory Practice Standards prescribe

good laboratory practices for conducting

studies related to health effects,
environmental effects, and chemical fate
testing, and are intended to assure
quality data of integrity. The guidelines
are for ensuring scientifically valid
studies, and also may be useful as
guidance. In addition, the Agency
guidelines for assessing the health risks
of environmental pollutants {cited
abaove]) cite several publications which
outline procedures for evaluating studies
for scientific adequacy and statistical
soundness. Third, concentrations used-
as action levels must (for carcinogens)
be associated with a 1107
upperbound excess cancer risk.for Class
A and B carcinogens, and a 1x10°%

upperbound excess cancer risk for Class

C carcinogens. Finally, for systemic
toxicants (referring to toxic chemicals

[
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that cause effects other than cancer or
mutations), the action level must be a
concentration to which the human
population (including sensitive

. + subgroups) could be exposed.on a daily

appreciable risk of adverse effects
during a lifetime. These criteria are .
similar to those upon which promulgated
health-based standards and criteria are
based. Action levels dzrived according
to these criteria represent valid,
reasonable estimates of levels in media
at or below which corrective action is
unlikely to be necessary. .

As mentioned previously, guidance
levels arz available for many chemicals.
Appendix A of tiis preamble lists

~- - ~—basis-that is likely to be without. ..

concenirations for selected hazardous 4

" constituents in water,
the Agency believes meet these four
criteria. EPA established these
concentrations by an assessment
process which evaluated the quality and
weight-of-evidence of supporting
toxicological, epidemiological, and
clinical studies, and which relied on the
exposure assumptions in appendix D of
this preamble.

The Agency's approach to assessing
the risks associated with systemic
toxicity is different from that for the
risks associated with carcinogenicity.
This is because different mechanisms of
action are thought to be involved in the
two cases. In the case of carcinogens,
the Agency assumes that a small
number of molecular events can evoke -
changes in a single cell that can lead to
-uncontrolled cellular proliferation. This
mechanism for carcinogenesis is
referred to as “nonthreshold,” since
there is essentially no level of exposure
for such a chemical that does not pose a
small, but finite, possibility of generating
a carcinogenic response. In the case of
systemic toxicity, organic homeostatic,
compensating, and adaptive
mechanisms exist that must be
overcome before the toxic end point is
manifested. For example, there could be
a large number of cells performing the
same or similar function whose
population must be significantly
depleted before the effect is seen.

The threshold concept is important in
the regulatory context. The individual
threshold hypothesis holds that a range
of exposures from zero to some finite
value can be tolerated by the organism
with essentially no chance of expression
of the toxic effect. Further, it is often
prudent to focus on the most sensitive
members of the population: therefore.,
regulatory efforts are generally made to
keep exposures below the population
threshold, which is defined as the

S$-041999 0020(01)(26-JUL-90-12:44:14)

soil, and air which’

/

lowest of the thresholds of the
individuals within'a population.

Thus, for the chemicals on appendix A

which cause systemic toxic effects, the

~ Agency has estimated reference doses

{RfDs). The RID is an estimate of the

daily exposure an individual (including

sensitive individuals) can experience
without appreciable risk of health
effects during a lifetime, and is .

. consistent with the threshold concept

described above.
i For the chemicals on appendix A
which are believed to.cause cancer, the
Agency has estimated carcinogenic
slope factors (CSFs). Since the Agency
assumes that no such threshold exists
for carcinogens, the issue to be resolved
in health assessments of carcinogens is
the probability of the occurrence of an
effect. The CSF. or unit cancer risk. is an
estimate of the excess lifetime risk due
to a continuous constant lifetime
exposure from one unit of carcinogenic
concentration (e.g.. mg/kg/day by
ingestion, ug/m? by inhalation).
Chemicals which cause cancer and
mutations also commonly evoke other
toxic effects. Thus, an RfD and CSF may
both be available for a single chemical.,
In these cases, the level which is lower
(more protective} should be used as an
action level. Generally, the protective
level for cancer will be lower

For carcinogens, EPA believes that
action levels corresponding to a 1x107¢
risk level {or 1 X107 % for Class C
carcinogens) generally are appropriate.

- This is at the higher protective end of

the 107 * to 10~ risk range. {See
discussion in section VLF.5 of today's
preamble.) Using a value from the high
end of this range ensures that the
hazardous constituents screened out at
this pcint are those for which corrective
measures are unlikely to be necessary.

In adopting the 1 X107 4to 1X 10" ®risk
range for this proposed rule, the Agency
recognized that 1xX 10 “risk levels of
constituents may not be protective at all
sites, due to multiple constituents,
multiple exposure pathways. or other
site-specific factors.

Thus, the alternative of establishing
actions levels at the lower protective
end of the risk range (e.g.. 1X10™ % was
rejected since it would be too
insensitive a trigger—1/.e., it would fail to
require a Corrective Measure Study at
some sites which may pose a threat to
human health 'and the environment. The
Agency believes that the selected risk
levels are reasonable points to establish
action levels-for carcinogens. -

Section 264.521(a)(2)(iii} provides
some flexibility to the Regional
Administrator to consider the overall
weight of evidence of carcinogenicity in
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_ setting action levels for carcinogens.

EPA has explained its classification
scheme for carcinogens based on the
weight of evidence for carcinogenicity in
its cancer guidelines (51 FR 33992). The
constituent concentrations provided as
example action levels-in-appendix A _
reflect this approach. In this table,
known or probable human carcinogens
(known as Class A and Class B
carcinogens, respectively, under the
Agency guidelines) are listed at a

110" °risk level, whereas

_ concentrations listed for constituents for

which the weight of evidence of -
carcinogenicity is weaker (known as
Class C, or possible human carcinogens
under the Agency's guidelines),
correspond to a 1X10~*risk level. Some
experts have argued that it is
inappropriate to weight Class C
carcinogens in this way, and that all
substances classified as carcinogens
should be weighted equally, whereas -
others argue that Class C carcinogens
should be' weighted more heavily {i.e.,
more stringently) because of the greater
uncertainty associated with the limited
evidence of their carcinogenicity. The -
Agency solicits comments on how it
should handle Class C carcinogens in
setting action levels.

Many of the RfD)s and CSFs used to
derive the concentrations listed in
appendix A are available through the
Integrated Risk Information System
(IRIS), a computer-housed, electronically
communicated catalogue of Agency risk
assessment and risk management
information for chemical substances.
IRIS is designad especially for Federal.
State, and local environmental health
agencies as a source of the latest
information about Agency health
assessments and regulatery decisions
for specific chemicals. (To establish an
IRIS account, call Dialcom at {202) 488~
0550.) The risk assessment information

- (f.e., RIDs and CSFs) contained in IRIS,

except as specifically noted, has been
reviewed and agreed upon by intra-
agency review groups, and represents an
Agency consensus. As EPA working
groups continue to review and verify
risk assessment values, additional
chemicals and data components will be
added to IRIS. IRIS hardcopy will be
available through the National
Technical Information Service (NTIS). In
addition, EPA will routinely update
appendix A as new data on hazardous
constituents are developed.

c. Action Levels for Ground Water.
Proposed § 264.521(a) establishes action

-levels for ground water in aquifers. By

specifving the term “aquifer” in this
context. the Agency intends to define
broadly the type of ground-water
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contamination situations that may
require Corrective Measure Studies,
while triggering such studies only in
situations where actual ground-water

_cleanup is a reasonable remedial
approach.

The Agency considered using the term

“uppermost aquifer!” but decided that
this would limit its flexibility in
addressing contamination in lower
aquifers that are not hydraulically
connected with the uppermost aquifer.
Such a situation could arise if waste
were leaked from the casing of an
underground injection well. Thus, the
wording of § 264.521(a) will explicitly
allow the Agency to address any such
unusual instances where solid waste
management units have contaminated
ground water that is not in an
“uppermost’ aquifer as defined in
§ 264.510.

The Agency also considered not using
the term “aquifer” in § 264.521(a). This
would have required Corrective
Measure Studies for ground water to be
performed even when the ground water
is of negligible use as a resource, such
as a small pocket of soil which becames
saturated only episodically. Although
contamination in any saturated zone
that could act as a pathway transporting;
contaminants to aquifers could be a
concern, the Agericy would intend to
address those situations in the context
of setting action levels for soils (see
§ 264.521(d)), including “'deep soils” that
could act as a ground-water
contaminant pathway.

EPA has, under a number of statutes,
promulgated standards and criteria
relevant to protection of environmental
media. Among the most important of
these are maximum contaminant levels
(MCLs) promulgated under the Safe
Drinking Water Act (42 U.S.C. section
300(f) et seq.). which have been <t
incorporated into this rule as action
levels for ground water under

§ 264.521(a)(1). MCLs promulgated under

the Safe Drinking Water Act are
maximum concentrations of
contaminants allowed in water used for
drinking (see appendix B). The use of
MCLs for action levels is consistent with
current RCRA ground-water protection
standards (40 CFR part 264. subpart F),
which set the interim primary drinking
water standards (MCLs) for 14
constituents (which existed at the time
subpart F regulations were promulgated)
as ground-water protection standards in
the absence of another Agency decision.
Currently there are 34 MCLs
promulgated, of which six are
microbiological contaminants. three are
radionuclides, ard 25 are organic and
inorganic contaminants: the MCLs for
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the chemical contaminants are listed in
appendix B.

Where MCLs are available for a
particular constituent but the ground

__ . water at a site is not currently used for a

drinking water supply, and is unsuitable

for use as a drinking water supply in the

future, MCLs will still ordinarily be used
as action levels (i.e., to require a CMS);
however, cleanup to the MCL might not
be required (see section VLF.5 for -
discussion of media cleanup standards).
The Agency is persuaded that, in cases
where ground water is contaminated at
levels above action levels, further study
is necessary (e.g.. to make sure that
sources of releases are controlled).
Where MCLs have not been
promulgated for hazardous constituents,
EPA would develop levels according to
the criteria specified in proposed
§ 264.521(a)(2)(i)-(iv) ard described.in
detail above in this preamble (see
section VLE.2.b). In this analysis. the
Agency would use the standard
exposure assumptions of two liters a
day for a 70 kilogram aduit over a 70
year lifetime (see appendix D),
assumptions that are used extensively
throughout EPA and other agencies.
Appendix A lists levels that were
developed for water by the Agency
according to these principles and which

. the Agency believes would be

appropriate for ground-water action
levels. In addition, proposed (but not yet
promulgated) MCLs would also typically
meet the criteria proposed in

§ 264.521(a}(2){(i)-(iv) and could serve as
ground-water action levels.

Where data are insufficient to develop
action levels according to these criteria,
the Agency would establish levels.
according to the procedures in proposed
§ 264.521{e), which are described in
more detail in section VLE.2.g of this
preamble. The Agency solicits comment
on the proposed approach and
alternative approaches to establishing
action levels for ground water.

d. Action Levels for Air. Proposed
§ 264.521{b) identifies criteria for
establishing action levels for air,
assuming exposure through-inhalationr. of
air contaminated with the hazardous
constituent. Appendix A lists possiole
action levels that meet these criteria.
The Agency used the following
procedures to develop concentrations in
air listed in appendix A:

Note: Appendix A action levels are
currently taken exclusively from the IRIS
data base, and developed using only
procedures 1 and 4: this appendix will be
modified to include other health-based
numbers not currently on IRIS. derived from
procedures 2 and 3. This is consistent with
current Superfund practices and policy.
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1. Where an Agency-verified health-
based intake level for inhalation (e.g..
RfD) was available, that level was used
to calculate the concentration in air.

2. Where an Agency-verified level (as

" “in (1), above) was not available, a level -

based on a valid inhalaticn study was
used. even if it had not yet gone through
the formal intra-Agency verification
process. :

3.1f a level based on an inhalation
study (as in (1) or (2) above) was not
available, a health-based intake level
{e.g., RID) based on an oral study was
used, with a conversion factor of one for
route-to-route extrapolation to calculate
the concentration in air—except where
such an extrapolation factor was
determined to be inappropriate. For
example, it is not appropriate where a
constituent that is a systemic toxicant
through the oral route of expasure
causes local adverse effects on the lung
through the inhalation route. A
constituent might also be determined to
be an inappropriate candidate for rcute-
to-route extrapolation due to significant
differences in metabolism or absorption.
Where the extrapolation from oral rouvte
to inhalation route of exposure is
determined to be inappropriate, and a
level based on an inhalation study (as in
(1) or (2) above) is not available,
appendix A does not list a concentration
in air (see section VL.E.2.g for a
discussion of how to set action levels
where health- and environment-based
lavels are not available). While the
concentrations in air listed in appendix
A {and C) are being evaluated further by
the Agency with regard to the
appropriatzness of this route-to-route
extrapolaiion, they will be used only as
an interim measure. The Agency will
adopt RfDs based on actual-inhalation
toxicily data as soon as the data
beccme available.

4. The standard exposure assumption
for, air typically used in Agency risk
assessments (i.e., 20m?/day for a 70
kilogram adult for a 70 year lifetime)
was used (see appendix D).

Under proposed § 264.521(a)(2). action i

“levels would be measured or estimated

at the facility boundary, or another

. location closer to the unit if necessary to

protect human health and the-
environment.

- The Agency has chosen the facility
boundary as the location where air
action levels are proposed to be
typically measured. for several reasons.

-Measuring at the facility boundary will

have the effect of requiring Corrective
Measure Studies to be conducted
whenever potentially health-threatening
levels of airborne constituents that
originate from wasle management units

0000<0
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are being released to areas outside the
"facility property. The Agency recogmzes
that in some cases this could require
owner/operators to study potential
remedial solutions where actual
-remediation of air releases will not be _
required—under today’s proposal, the
requirement actually to remediate air
releases is tied to actual exposure; /.€.,
exceedence of health-based levels at the
most exposed individual (see the
discussion of air cleanup standards in
saction VI.F.7.a of today’s preamble).
However, under this scenario, if
exposure conditions were to
subsequently change and trigger the
need for corrective action for air
emissions, the owner/operator would be
able to more expeditiously implement
the remedy that had already been
developed in the Corrective Measure
Study. The Agency believes that
measuring action levels at the facility
boundary, while environmentally
conservative, will not represent an
undue burden un owner/operators.
Under today's proposal, the Regional
Administrator could, when necessary,
require action levels to be measured at
one or more locations within the facility.
An example would be if individuals
were actually residing on the facility
property, as might be the case ata
Federal facility (e.g., a military base).
On-site worker exposure would not
generally be a determining factor in
establishing locations for action levels,
since such exposure is regulated by thz
Occupational Safety and Health
Administration {see further discussion
in section VLF.7.a(2) of today’s
preamble).
iThe Agency considered, but did not
propose, other locations for establishing
action levels for air releases. These
alternative locations would have
involved determining action levels at (1)
the unit boundary, or (2) the most
exposed individual. The alternative of
determining action levels at the unit
boundary was rejected as unnecessarily
stringent, since it would likely have the.
effect of very often triggering the need
for a Corrective Measure Study. where
no actual or potential threat to human
health and the environment existed. The.
option ot measuring action levels at the
most exposed individual was not chosen
because in some cases a CMS would not
be triggered based on current locations
of receptors, even though future )
residential development close to the
facility were planned and could result in
exposure above action levels. The
Agency specifically requests comment
on the most appropriate location for
measuring action levels for the air
medium.
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e. Action Levels for Surface Water.

. Proposed § 264.521(c) identifies action

levels for surface water.
Notwithstanding these action levels.
some releases from solid waste
management units to surface water may
be subject to the National Pollutant
Discharge Elimination System {NPDES)
pursuant to section 402 of the Clean
Water Act (CWA). The CWA prohibits
the unregulated discharge of 4ny
pollutant to waters of the Urited States
from any point source. Releases to

_ surface waters that are nonpaint sources

may be subject to the Nonpoint Source
Management Program established under
sections 208 and 319 cf the CWA. If the
Agency discovers releases from solid
waste management units which are
point sources, but lack an NPDES
permit, CWA authorities will generally

- be used to address the release. It should

be understood that the term surface
water in this context includes wetlands.
as prescribed under section 404 of the
CWA. Section 404 permits are required
for dredge and/or fill into wetlands.

Proposed § 264.521(c) specifies that
State water quality standards
established pursuant to section 303 of
the CWA that are expressed as '
numerical values will be used as action
levels, where they have been
established for the surface water body
in question. However, EPA anticipates
that such numerical standards may. in
some cases, not have been established
al the time when remedial investigations
are being conducted at RCRA facilities.
In these cases, action levels may be
established as numeric interpretations
of State narrative water quality
standards.

Water quality standards both
establish water quality goals, and serve
as a basis for establishing treatment
controls, based on the use or uses which
the State designates for the receiving
water (e.g., recreation or public water
supply). The standards consist of a
designated use or uses, and the water
quality criteria which will protect such
uses. Criteria are expressed as either
numeric constituent concentration leve!ls
or narrative statements that represent a
quality of water that supports a
particular use.

In applying rarrative standards to
specific water bodies, some States have
prescribed methods for calculating
numeric values for the water body. Such

- methods vary from State to State in their

complexity, the time required to
establish the numeric values, and the
procedures involved. Although deriving
these numeric interpretations from
narrative standards will often be
straightforward. the Agency expecls
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that in some situations the derivation of
such values could be relatively complex
and time-intensive. In such cases, the
Regional Administrator could determine
that the use of numeric interpretations
of narrative water quality standards

- was not appropriate for-the purpose of

establishing action levels. EPA
emphasizes that the use of such
narrative standards must not delay the
corrective action process.

Where numeric water quality
standards have not been established by
the State, and where numeric
interpretations of narrative standards
are either unavailable or inappropriate
(for reasons described above), proposed
§ 264.521(¢)(3) provides that maximum
contaminant levels (MCLs) promulgated
under the Safe Drinking Water Act will
be used as action levels, if the surface
water has been designated as.a drinking
water source by the State (see
discussion in previous section on the use
of MCLs as action levels in ground

-water).

In situations where a numerical water
quality standard, a numeric
interpretation of narrative standards. or
an MCL is not available for a particular
hazardous constituent in surface water
designated by the Siate for drinking.
proposed § 264.524(c)(4) specifies that
the criteria under § 264.521(a}(2) (i)-(iv]
be used for establishing action levels in
surface water, assuming exposure
through consumption of the water
contaminated with the hazardous
conctituent. The standard exposure
assumptions of two liters/day for a 70
kg adult over a 70 year lifetime in
appendix D should be used. unless
people also consume aquatic organisms
from the surface water. In these cases,
the Agency suggests that Federal Water
Quality Criteria be used as action levels.
since they satisfy the criteria for action
levels established under § 264.521(a)(2)
(i)-(iv). Federal Water Quality Criteria
are concentrations of contaminants
determined to be protective of human
health and/or aquatic organisms.
Criteria for protection of human health
are based on exposure through drinking

" water, as well as exposure through
_drinking water and ingesting aquatic

organisms. Criteria for protection of
freshwater/estuarine and marine
organisms are also available. EPA has
promulgated water quality criteria for
126 pollutants under the Clean Water
Act.

In situations where a numerical water
quality standard is not available for a
particular hazardous constituent in -
surface water designated by the State
for uses other than drinking, proposed
§ 264.524{c){5} provides the Regional
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Administrator with the flexibility to
consider the State-designated use of the
surface water in establishing a
concer ™ 'ion as the action level. For
example, :n some surface waters
“designated for industrial uses, the
Agency believes that an MCL may be
too sensitive a trigger for a CMS. In
other situations, MCLs may be too
insensitive a trigger for a CMS (for
example, in trout streams). Federal
Water Quality Criteria may provide
useful guidance in setting action levels
under § 264.524(c)(5). :

If Federal Water Quality Cmena are
used as action levels. the purposes for
which such criteria were developed
should be considered in determining
which criteria are appropriate to use.
For example, for a surface water body
used for fishing and drinking, the criteria
for protection of human health based on
drinking water and eating aquatic
organisms would be most appropriate.
For Class.A and Class B carcinogens,
the criteria corresponding-to a 10~ érisk
level should be used, whereas for Class
G carcinogens, the Agency suggests that
ihe criteria corresponding to 10~ °risk
level be used. (See discussion of
Agency- -established classes of
carcinogens and relative risk levels
considered appropriate in section
VLE.2.c of this preamble.)

If contaminants attributable to
releases from a SWMU exceed an action
level anywhere in surface water, a
Corrective Measure Study may be
required. Proposed § 264.521{c) does not
specify where in surface waters
concentrations should be measured
against action levels. In determining
appropriate sampling locations, the
Agency will generally attempt to specify

- locations in the surface water where the
highest concentrations of hazardous
constituents released from SWMUSs are
expected to occur—i.e., at or near the
point or points where releases enter the
surface water. However, in some cases, -
establishing the precise point(s) where
releases enter the surface water may be
difficult and time-consuming, such as in
the case of a ground-water plume in a
complex hydrogeologic setting that
flows into a lake. In these cases, the
Agency would not wish to delay the
initiation of a Corrective Measure Study
while the point of release is located, if
concentrations greater than action levels
could already be detected in the surface
water.

EPA specifically requests comment on
today's proposal for establishing action

levels for surface water. ,v
Proposed § 264.520(b). which a]lows !

the Regional Administrator to require a
CMS when necessary to protect human
health and the environment, even when
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no action levels have been exceeded.
may be particularly important for

. surface water. For example, the

Regional Administrator may determine
that a threat from consumption of
aquatic organisms exists at levels ator
below the MCL, since the MCL does not
incorporate exposurs through ingestion
of contaminated organisms.

A Corrective Measure Study may also
be required under § 264.520(b) if the
Regional Administrator determines that
there is a threat to human health or the
environment from contaminated
sediments even though action levels for
surface water have not been exceeded.
The Agency believes it is important to
clarify its authority to address .
sediments contaminated by reieases
from solid waste management units
under sections 3004 (u) and (v) of
HSWA, although today’s proposal does
not establish action levels specifically
for sediments. The Agency is currently
developing sediment criteria which,
when promulgated, may be used as .
guidance in evaluating contaminated
sediments. However, no health-based or
environmental levels are currently
available which are appropriate as
sediment-action levels. Thus, until such
criteria are developed. the need for
Corrective Measure Studies based on
sediment contamination will be
determineéd on a case-by-case basis. The
Agency requests comment on this
approach to addressing sediments.

Finally. the Regional Administrator
may require a Corrective Measure Study
for surface water under § 264.520(b})
when a threat to aquatic health exists at
levels at or below action levels. Federal
Water Quality Criteria for protection of
aquatic health should be used as-
guidance in making this determination.

f. Action Levels for So:l. Proposed
§ 264.521(d) establishes criteria for
establishing action levels for soil,
assuming exposure through consumption
of the soil contaminated with the
hazardous constituent. Action levels
would be set on the basis of the
exposure assumptions in appendix D,
which assume a residential use pattern,
with long-term direct contact and soil
ingestion by children. Action levels for
soil would typically be measured on the
surface (generally the upper two feet of
earth).

The exception to this approach, is
where EPA has already established
standards for the cleanup of spilled
polychlorinated biphenyls (PCBs), which
are regulated under the Toxic :
Substances Control Act (TSCA). The
Agency has determined that the use of
these promulgated standards, as action
levels and cleanup standards for soil, is
relevant to RCRA corrective action. This
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policy is also consistent with Superfund
policy. The PCB Spill Policy under TSCA
is discussed more fully in section VIi.B
of this preamble.

Although action levels for soils are
established using direct contact
assumptions most appropriate for
surficial soils. it is intended that these .
action levels will often also be used as a
presumption that a GMS may be
necessary for contaminated deep soils
which may pose a threat to ground
water in aquifers. The Agency does not

‘believe that generic action levels basad

on the potential for hazardous .
constituents in soil to conlaminate
ground water can be developed at this
time, since the type of soil, distar.ce to
ground water, and other site-specific
factors, as well as the properties of the
hazardous constituent, influence this
potential. A permittee may attempt to
rebut this presumption by demonstrating
that there is no threat to human health
and the environment from such deep soil
contamination, either through direct
contact or migration to aquifers or
surface water. Alternatively,

§ 264.520(b) may be used to require a
CMS in situations where deep soils are
contaminated below action levels, but
pose a threat to ground water in
aquifers.

Although estimates of soil intake are
not as frequently used by the Agency as
are estimates of air or water intake,
appendix D provides recommended
exposure assumptions for non-
carcinogenic and carcinogenic soil
contaminants given an unrestricted use
scenario. A soil ingestion rate of 0.1 g/
day is recommended for carcinogens,
aid a rate of 0.2 g/day, based on an
average child's body weight of 16 kg, is

‘recommended for non-carcinogens.

In the case of non-carcinogenic
contaminants, the oral RfD would be
used to calculate an action level, or

- threshold concentration below which

adverse effects would not occur,
assuming 0.2 gram per day of soil is
consumed. Sixteen kilograms represents
an average body weight for children
aged one to six. The Agency believes
these exposure assumptions are
reflective of a conservative average
scenario in which children ages 1-6
years (/.e.. the time period during which
children exhibit the greatest tendency
for hand-to-mouth activity) are assumed
to ingest an above-average amount of
soil on a daily basis. The exposure
levels estimated in this manner are
calculated to keep exposures well below
the population “threshold” for toxic

effects (see earlier preamble discussion). -

Since the toxic effect of concern is
assumed to occur once the threshold
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level is exceeded, the amount of soil
ingested on a daily basis becomes of

. major importance in determining non-

carcinogenic effects. Therefore, to
account properly for the risk from

~ elevated exposure-to-non-carcinogenic

soil contaminants during early
childhood years, it is important that the
~exposure not be estimated over a

) _lifetime; to do so would “smear” out the

peak exposure occurring during the
above-mentioned time period of five
years and result in the failure to detect
an unacceptable exposure level (i.e., a
level which exceeds the RfDj. -

In the case of carcinogens, the action
level would be derived by assuming
consumption of 0.1 g/day averaged out
over a lifetime, based’on an adult body
weight of 70 kilograms. Because the
expression of carcinogenic effects is
principally a function of cumulative’
dose {I.e., the time course of exposure is
usually secondary), the Agency believes,
in general, that elevated exposures
during early childhood are relatively
unimportant in determining lifetime
cancer risk. Therefore, total lifetime
(cumulative) soil ingestion can be
averaged to derive a per day value.
These exposure assumptions do,
however, reflect a reasonable worst-
case scenario—0.1 g/day is an upper-
range estimate of soil ingéstion for older
children and adults.

The above recommendations are
based on the conservative assumptions
that 100 percent of the ingested non-
carcinogenic and carcinogenic soil
contaminants are absorbed across the
gastrointestinal-tract and that.ingestion
occurs 365 days/year, regardless of
climatic conditions or age. The Agency
solicits comment on the above
assumptionsifor soil exposure for
establishing action levels.

The Agency considered the use of
other generic exposure assumptions for

* ‘establishing action {evels for soil based

on direct contact (e.g.. exposure through
-dermal contact, exposure through
ingestion under a non-residential
scenario), but rejected these alternatives
for several reasons. First, establishing
action levels based on generic
assumptions for dermal exposure or
exposure via ingestion of soil under a
non-residential scenario would be a far
less sensitive trigger, and could in effect
cause a "false negative” in situations
where the Agency believes corrective
action would be necessary. Second, the
data base for developing action levels
based on dermal exposure or exposure
via ingestion of soil under a ron-
residential exposure scenario is limited.
In addition to considering generic
exposure assumptions, the Agency
considered the use of site-specific, direct
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contact exposure factors for deriving
soil action levels. However, the Agency

- believes that assessing site-specific

exposure in setting action levels would
be a resource-intensive process, and
would run counter to the objective of
using action levels as a simple screening
mechanism. The Agency recognizes that
the proposed approach is conservative.
Nevertheless, the Agency believes that
these levels are appropriate as action
{evels (as opposed to cleanup targets}—
that is, they can reasonably serve as
rebuttable presumptions that further
study, including analysis of possible
remedies, is necessary.

Soil cleanup levels are discussed in
more detail in section VLF.5 of this
preamble. However, it should be
recognized that facilitics with soil
contamination above an action level—
particularly where the levels would pose
no threat under current conditions of
exposure—would have a wide range of
remedial options open to them, including
“conditional” remedies {for which the
permit would specify appropriate
exposure controls), or the covering of

the contaminated soil with a soil cap. In

this case, a Corrective Measure Study
might simply be a proposal to clean up
to protective levels, assuming industrial
land use, and to ensure restricted access
for the life of the perinit. This raises the
issue of “conitional” remedies, which
is discussed in more detail in section
VI.F.8 of this preamble.

g. Action Levels Where Health- and
Environmental-Based Levels Are Not
Available. 1f, for any medium, Agency-
promulgated standards or criteria. or
other health-based levels meeting the
proposed criteria are not available or
cannot be developed for use as action
ievels, § 264.521(e) allows the Regional
Administrator to set an action level for
any constituent on the basis of available
data and reasonable worst-case

assumptions. In most cases, partial data

or data on structural analogs will allow

" the Regional Administrator to estimate

whether the detected level of a
contaminant is likely to cause a
problem. In other cases, other
contaminants will be present at high
levels (triggering a CMS in any case),
and it will be clear that the constituent
is not a driving factor in determining the

" risk at the site, even under worst-case

assumptions concerning its toxicity. In
such cases it may not be necessary to
specify an action level for the
constituent: Finally, under proposed -
§ 264.521(e)(2], the Regional

Administrator would have the authority -
to set the action level at background for -

a hazardous constituent for which data
were inadequate to set a health- or
environment-based action level. This
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option, however, is providad primarily
as a fall-back position. The Agency
beiieves that it will very rarely be
necessary to sel action levels at
background. :
As indicated earlier, appendix A lists
possible action’levels for a range of
hazardous constituents based on the
criteria proposed in § 264.521{a){2).
EPA’s Office of Solid Waste (OSW) is -
developing, for the purpose of guidance,
health-based numbers on additional
constituents. These levels would also
satisfy the criteria of proposed
§ 264.521{a){2). As these additional
health-based leveis are developed, they

. will be entered into tha Integrated Risk

Information System (IRIS). For
information on these guidance numbers,
the OSW Technical Assessment
Branch/Health Assessment Section
should be consulted at (202} 382-4761.
h. Authority to Require a Corrective
Measure Study Where Action Level
Have Not Been Exceeded. The Agency
believes it is important to provide the
Regional Administrator authority to
require a CMS under § 264.520(b) even
when no constituents exceed action
levels. For example, a CMS could be
required if there are threats to certain
sensitive environmental receptors at a
particular facility with contamination at
or below action levels. Also, a CMS
could be required in situations where
the risk posed by the presence of
multipie contaminants may be high
enough to warrant a Corrective Measure
Study even if no single constituent
exceeds the individual action level for
the constituent. Similarly, if individuals

~ living near the site are receiving
significant exposures from sources other

than SWMUs at the site, the incremental
exposure due to SWMUs at the site may
result in'a cumulative risk large enough
to warrant a CMS. In addition. there
may be situations where “'cross-media”
risks could indicate the need for a CMS,
even though aation levels in a particular
medium have not been exceeded. An
example might be where at nearby
residences releases in both the air and
ground water are present at very low
levels. but the cumulative risks-from
both pathways of exposure are
sufficiant to be of concern. Although
such situations are expected to be
relatively rare, the Agency will examine
such cross-media risks when site-
specific conditions indicate the potential
for such exposure factors.

A CMS may also be required if
constituents pose a threat through
exposure pathways other than that
assumed in setting action levels. For
example, constituents in surface water
that do not exceed MCLs may still pose
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a threat to persons who ingest fish
caught from that surface water.
‘Constituents in ground water that do not
exceed MCLs may still pose a threat
through ponding or basement seepage.
Nevertheless, the Agency believes that,
with few exceptions, proposed-action
levels will be adequate to identify
potential threats to human health and
the environment which necessitate a
CMS. .

3. Scope of Corrective Measure Study
(§ 264.522). In the RCRA program,
corrective action requirements will be
implemented at facilities with a wide -
range of different types of
environmental problems. Some RCRA
facilities might, if evaluated according to
Superfund's Hazard Ranking System
(HRS), score high enough to be ihcluded
on the National Priority List. On the
other hand, most RCRA facilities have
much less extensive environmental

. problems, and are maintained by viable
owner/operators, who may be expected
to operate at the site for an extended
period of time. Recognizing the diversity
of the RCRA facility universe, today’s
proposal has been structured to provide
the Agency considerable flexibility in’
defining the scope and analytic
approach to developing Corrective
Measure Studies, consistent with the
extent and nature of the environmental
problems at the facility.

EPA anticipates that for most RCRA
facilities, the studies needed for
developing'sound, environmentally
protective remedies can be relatively
straightforward, and may not require
extensive evaluation of a number of
remedial alternatives. Such
“streamlined”” Corrective Measure
Studies can be tailored to fit the
complexity and scope of the remedial
situation presented by the facility. For
example, if the environmental problem
at a facility were limited to a small area
of soils with low-level contamination,
the Corrective Measure Study might be

- limited to a single treatment approach
that is known to be effective for such
types of contamination. In a different
situation, such as with a large
municipal-type landfill, it may be
obvious that the source control element
of the CMS should be focused on
containment options. EPA anticipates
that a streamlined or highly focused
CMS will be appropriate to the
following types of situations:

o “Low risk” facilities. Facilities where
environmental problems are relatively small,
and where releases present minimal exposure
concerns.

» High quality remedy proposed by the
owner/operator. Owner/operators may
- propose a remedy which is highly protective
{e.g.. equivalent to a RCRA “clean closure™),
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and which is consistent with all other
remedial objectives {reliability. etc.).

o Facilities with few remedial options. This
would include situations where there are few
practicable cleanup solutions {e.g.. large
municipal landfills). or where anticipated
future uses of the property dictate a high

“~degree of treatment to achieve very low -

levels of residual contamination.
* Facilities with straightforward remedial

" solutions. For some contamination problems,

standard engineering solutions can be
anplied that have proven effective in similar
situations. An example might be cleanup of
soils contaminated with PCBs.

o Phased remedies. At some facilities the
nature of the environmental problem will.
dictate development of the remedy in phases.
(see the discussion of phased approach under
§ 264.526(d)), which would focus on one
aspect {e.g.. ground-water remediation) of the
remedy. or one area of the facility that
deserves immediate measures to control
further environmental degradation or
exposure problems. In these situations. the
Corrective Measure Study would be focused
on that specific element of the overall
remedy, with follow-on studies as
appropriate to deal with the remaining
remedial needs at the facility.

EPA recognizes that, in contrast to the
above situations, some facilities with
very extensive or highly complex
environmental problems will require
Corrective Measure Studies that assess
a number of alternative remedial

technologies or approaches. The

following are examples of situations
which would likely need relatively
extensive studies to be done to support
sound remedy selection decisions:

e “High risk™ facility with complex
remedial solutions. Such facilities might have
large volumes of both concentrated wastes
and contaminated soils, for which several
different treatment technologies could be
applied to achieve varying degrecs of
effectiveness (i.e.. reduction of toxicity or
volume), in conjunction with different types
of containment systems for residuals.

o Contaminant problems for which several,

*» very different approaches are practicable.

There may be several. quite distinct technical

“approaches for remediating a problem at a

facility. each of which offers varying degrees
of long-term reliability. and would be
implemented over different time frames. with
substantially different associated cost,
impacts. In such cases, remedy selection
decisions will necessarily involve a difficult
balancing of competing goals and interests.
Such decisions must he supported with
adequate information.

In addition to the above examples of
situations calling for either a limited. or
relatively complex CMS, other studies
will fall in the middle of that range.
Given this “continuum" of possible
approaches to structuring Corrective
Measure Studies, it is the Agency’s

.general intention to focus these studies

on plausible remedies. tailoring the
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scope and substance of the study to fit
the complexity of the situation.

The general types of analyses and
information requirements that may
potentially be required of the permittee
in conducting a Corrective Measure
Study are outlined in today's proposed
§ 264.522(a). Note that this provision
does not prescribe that any specific
types of remedies be analyzed, nor does
it define a decision process by which
remedial alternatives are “screened” or
evaluated. It'is intended to provide the
decisionmaker with a range of options
for structuring a study to support the
ultimate remedy selection for the

l‘.;

facility.

 Proposed § 264.522(a){1} lists items
that the Regional Administrator may
require in a CMS for any remedy(s)
evaluated. In general, sufficient
information should be provided for the
Agency to determine that the remedy
selected can meet the remedy standards
of § 264.525(a).

Section 264.522{a}(1) would give the
Regional Administrator authority to
require the permittee to perform an
evaluation of the performance,
reliability, ease of implementation, and
impacts {including safety, cross-media
contaminant transfer, and control of
exposures to residual contamination)
associated with any potential remedy
evaluated. In evaluating the
performance of each remedy, the
Agency would expect the permittee to
evaluate the appropriateness of specific
remedial technologies to the
contamination problem being addressed
and the ability of those technologies to
achieve target cleanup concentrations
{per following discussion on “target
levels"). :

To evaluate these factors for a
specific remedy, the owner/operator
may be required to develop specific
data. Data may be needed on general
site conditions, waste characteristics,
site geology, soil characteristics, ground-
water characteristics, surface water
characteristics, and climate. The Agency
anticipates that permittees will collect
much of this information during
remedial investigations required under
§ 264.510. In some cases, important
relevant information may be included in
the part B application. To the extent that
potential remadies are identified early in
the remedial investigation process, the
permittee can streamline his or her data
collection efforts to include data needed
for the evaluation of specific remedial
alternatives.

Analysis of a remedy’s performance
and reliability should include an -
assessment of the effectiveness of a
remedy in controlling the source of
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release and its long-term reliability.

“Where treatment is planned, an

assessment of treatment capability
should be provided; where waste will be
managed on-site, the details of the

_management (mcludmg a descrlptlon of

the units in which it is treated of "’
_disposed of) shouldsbe supplied.
“Potential safety impacts (e.g., associated
with excavation, transportation, etc.} of
the remedy should also be considered in
most cases. Further, the Agency may
require information on

ymplementability—such as capacity

availability or State or local permitting
requirements—to determine whether a
remedy is feasible.

The Agency is particularly concerned
about potential cross-media impacts
o {intermedia transfer of contaminants) of
remedies, and therefore specifically
identified them as an area that may
require study. In addition, cross-media
impacts will be one of the factors
considered in remedy selection (see
proposed § 264.525). Some remedial
technologies may cause secondary
impacts that must be considered in
selecting remedies. For example, in
some circumstances, air stripping of
volatile organic compounds (VOCsj}
from ground water may release these
VOCs to the air unless specific emission
control devices are installed on the air
stripper. The Corrective Measure Study

~ should also determine whether other

adverse impacts from a potential
remedy wili reduce its effectiveness in
achieving the cleanup goal. For example,
removal of contaminated sediments in
large, slow-moving rivers may
resuspend sediments and cause more
harm than allowing the sediments to
remain in place.

Proposed § 264.522{a}(2} would allow
the Regional Administrator to require .
that the Corrective Measure Study
assess the extent to which appropriate
source controls could be implemented,
and contaminant concentrations
appropriate to the constituent(s) could
be reached by the remedy. In somie
cases, bench- or pilot-scale studies may
be required to determine the given
treatment technology's performance on
the particular waste at the facility. Such
studies can often save both time and
money in addressing environmental
remediation.

It will often be appropriate for the
Regional Administrator to specify, prior
to or during the course of the CMS,
preliminary “target” cleanup levels for
contaminants which the permittee
should use in evaluating the items under
§ 264.522(a) (1) and (2]. These target
concentrations would thus serve as
preliminary estimates of the media
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cleanup standards to be established in
the remedy selection process. Target
levels might be specified {o cover a
cleanup range (e.g.. 107 *level and a 107¢
level), or a specific level for a

" constituent that would be EPA's best
" “gstimate of the ultimate cleanup- -

standerd, based on the information
available at the time.

There will be many situations where
the levels of cleanup that must be
achieved will dictate the kinds of
cleanup technologies considered, and
thus, the target levels specified in the
context of the CMS process will be a
critical element in shaping ike study.
However, there may also be many
situations where it would not be
necessary to specify preliminary target
levels, such as where the remedy
involves only removal of a specified
number of drums, or construction of a
tank for dewatering sludges. Other such
situations might be where cleanup
concentration levels do not greatly
affect the actual design of the remedial
technology (e.g., a ground-water
extraction system), or where the owner/
operator proposes a remedy that will
effectively achieve highly protective
levels of cleanup. In any case, however.
when target levels for a remedy are
specified, the Agency would reserve the
right to set cleanup standards different
from the target levels that were
identified, since those standards may
often be affected by remedy factors that
cannot be fully evaluated until the CMS
has been completed.

Today's proposal would also allow
the Regional Administrator to require an
evaluation of the timing of the potential
remedy (§ 264.522(a)(3)). including
construction time, start-up, and
completion. The timing of a remedy will
be particularly important where
contamination has migrated beyond the
facility boundary or is nearing potential
receptors. In these cases, a prompt
remedy would be necessary. In other
cases, timing will be important in
distinguishing among remedies. Some
technologies may require considerably
less construction and start-up time than
others, but would require more time to
achieve the cleanup standard. For
example, if the permittee has a large
volume of waste which must be
incinerated to achieve BDAT under the
land disposal restriction requirements
imposed in HSWA, s/he may need to
build an incinerator and successfully
complete the requirements for a trial
burn. If, on the other hand, the wastes to
be removed from a SWMU are not
wastes subject to the land disposal
restrictions and may be disposed in an
operating hazardous waste disposal unit
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at the site, far less time will be required
both to initiate and complete the .
remedy. The Agency, therefore, may
require the permittee to include
information on factors affecting both
remedy initiation and completion.

_The Regional Administrator may also
requxre the permittee to include cost
estimates for alternatives considered
(§ 264.522(a)(4)). Cost information may
become & factor in the remedy selection
process when evaluating alternative

- remedies which will achieve an .
- adequate level of protection. This

information will also serve as a first
estimate of the cost estimate required to
determine the level of financial
assurance that the permittee must

.demonstrate when the fmal remedy is

selected.

Finally, § 264.522(a}(5) would provide
the Regional Administrator authority to
require the permittee to assess
institutional requirements, such as State
or local permit requiremerits, or other
environmental or public health
requirements, that may be applicable to
the remedy and that may substantially
affect implementation of the remedy.
State and local governments may have
specific requirements related to the
remedial activities that could affect
implementation of the remedies
evaluated in the Corrective Measure
Study.

In addition to the elements listed in
proposed § 264.522(a), the Regional*
Administrator may include other
requirements in the scope of the CMS as
needed. Such requirements will be
specified in the permit schedule of

compliance.

As indicated above, proposed
§ 264.522(b} would allow the Regional
Administrator to specify ane or more
potential remedies which must be
evaluated in the CMS. The Agency is
persuaded that this authority is
niecessary to ensure that delays in
initiating cleanup will not result from -
CMS reports which evaluate only poer
or inappropriate remedial solutions.

Requirements for Corrective Measure
Studies in two particular circumstances
contemplated under today's proposal
merit special attention. When either a
phased remedy {see § 264.526(d)) or a

. conditional remedy (see § 264.525(f)) is

contemplated for the facility, the scope
and timing of Corrective Measure
Studies may be adjusted to fit the
particular requirements for such
remedies.

Proposed § 264.526(d) allows the
Regional Administrator to specify (in- the
permit modification for remedy
selection) that a remedy be implemented
in phases. Such an approach is
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anticipated where separable activities
are being addressed at the facility and
where, in many cases, imposition of
further remedial requirements may be
dependent on the experience and/or
knowledge gained during preceding
phases. In such a case, the CMS may
also be divided into phases to match the
rexiledial phases specified in the permit
modification.

Conditional remedies are authorized
‘under propesed § 264.525(f). Conditional
remedies are not final remedies since
they do not necessarily meet all
standards for remedies included in
§ 264.525(a); decisions must be revisited
before the permit can be terminated. If
the conditional remedy is found to meet
all § 264.525(a) standards, it may be
declared the final remedy when the
decision is revisited. If, however, further
corrective action is required to satisfy
requirements for a final remedy, a
follow-up CMS may be necessary prior
to a final remedy decision.

4. Plans for Corrective Measure Study
(§ 264.523). This section would give the
Regional Administrator authority to
require the submission of a plan for
conducting the Corrective Measure
Study at the time s/he determines that a
CMS is necessary. Specific requirements .
for the plan and a schedule for its
submission would be included in the
permit schedule of compliance.

_ Typically, a plan would include a
description of the general approach to
investigating and evaluating potential
remedies, a definition of the overall
objectives of the study. a schedule for .
the study, a description of the specific
remedies which will be studied, and a
description of how each potential
remedy will be evaluated. Further, to
guarantee an orderly presentation of
study results, the Regional
Administrator may require the permittee
to include as part of the plan the format
for presenting the results of the CMS.
Discussions between the permittee and
the Regional Administrator before the
plan is drafted will generally be needed
to ensure that appropriate remedial -
alternatives are considered, that
appropriate target concentration levels
of contaminants are used, and that the
unnecessary expenditures of time or
other resources for revisions which
otherwise might be required are
avoided.

Upon receipt.of the corrective
measures plan, the Regional
Administrator will evaluate its
adequacy’ If the plan is deficient,
proposed § 264.523(a) would allow the
Regional Administrator to modify the
plan or require the owner/operator to
make the appropriate modifications. In
some cases the plan will require only
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slight modification, and by actually
making those modifications the Regional
Administrator will be able to eliminate
the need for further iterations of the
submission and approval process. In
other cases, where a submitted plan-is
deficient even after modifications have
been made by the owner/operator,
modifying the plan will allow the
Regional Administrator to cut short the

- iterative process that has not produced

an acceptable document. This provision
of § 264.523(a) is analogous to the
authority provided to the Regional
Administrator for modifying interim
status closure plans (see § 265.112). It is
also similar to the process involved in
obtaining complete permit applications.

Upon approval of the plan by the -
Regional Administrator, § 264.523(b)
would require that the permittee
conduct the CMS according to the
approved plan, including the schedule.
Both the plan and the schedule included
in the plan will become an enforceable
part of the permit schedule of
compliance.

5. Reports of Corrective Measure .
Study (§ 264.524). As proposed, § 264.524
would provide authority for the Regional

* Administrator to require progress.

reports on the Corrective Measure Study

". atintervals appropriate to the site-

specific study requirements. Progress
reports would serve two functions—they
would keep the Regional Administrator
informed of the progress of the study.
and would provide the basis for a
periodic review to determine whether
midcourse corrections to the study are
needed. Far example, if a pilot-scale
study is conducted for a specific
treatment technology and early results
indicate that the technology does not
consistently achieve the expected
concentration level, it may be
appropriate to eliminate further study of
that-particular remedy and to consider
other approaches.

Today’s proposal would require, in all
cases, submission of a final report of the
CMS which summarizes the results of
the investigations for any remedy -
studied, and any pilot tests conducted.

- The report would evaluate each

alternative in terms of its anticipated
performance in achieving the standards
for remedies, which are provided in
today’s proposal at § 264.525(a).
Proposed § 264.524(c) would give the
Agency the authority, upon review of
the CMS report. to require the permittee
to evaluate one or more additional
remedies or to develop in greater detail
specific elements of one or-more
remedies previously studied. This

provision would ensure that appropriate
“remedies are evaluated by the permittee

in sufficient detail to allow the Agency
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to determine its feasibility and
effectiveness. In a case where the
permittee does not identify an
appropriate remedy during the
Corrective Measure Study, the Agency
may require him or her to evaluate -
additional remedies as necessary to
ensure that a suitable remedy, meeting
the standards established under

§ 264.525(a). is devéloped.

F. Selection of Remedy (Section 264.525)

1. General (§ 264.525). Proposed
§ 264.525 outlines the general
requirements for selection of remedies
for RCRA facilities. As structured, it
establishes four basic standards which
all remedies must meet and specifies
certain decision criteria which will be
considered by EPA in selecting the most
appropriate remedy which meets those
standards for individual facilities. In
addition. decision factors for setting
schedules for initiating and completing
remedies are outlined. and specific
requirements for establishing media
cleanup standards, including ,
requirements for achieving compliance
with them, are also contained in this
section. The section also specifies
requirements for conditional remedies.

2. General Standards for Remedies
(§ 264.525(a)). Proposed § 264.525(a)
specifies that remedies must:

o Be protective of human health and
the environment;

e Attain media cleanup standards as
specified pursuant to § 264.525 (d) and
{e):

o Control the sources of releases so
as to reduce or eliminate, to the extent
practicable, further releases that may
pose a threat to human health and the
environment; and :

o Comply with standards for
management of wastes as specified in
§§ 264.550-264.559.

These standards reflect the major
technical components of remedies:
cleanup of releases, source control, and
management of wastes that zre
generated by remedial activities. The
first standard—protection of human
health and the environment—is a
general mandate derived from the RCRA

~ statute. This overarching standard

requires remedies to include those
measures that are needed to be
protective, but are not directly related to
media cleanup, source control, or
management of wastes. An example
would be a requirement to provide
alternative drinking water supplies in
order to prevent exposures to releases
from an aquifer used for drinking water.
Another example would be a
requirement for the construction of

‘barriers or for other controls to prevent
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harm arising from direct contact with
waste management units.

Remedies will be required to attain
the media cleanup standards that will
be specified by EPA according to the

__requirements outlined in subsection (d)
of this section. Thé media cleanup™

standards for a remedy will often play a
large role in determining the =xtent of

and technical approaches to the remedy.

In some cases, certain ;echnical aspects.
of the remedy, such as the practical
capabilities of remedial technologies.

" may influence to some degree the media

cleanup standards that are established.
It is because of this interplay between
cleanup standards and other remedy
goals and limitations that today’s rule
establishés media cleanup standards
within the overall remedy selection

structure of § 264.525.

Section 264.525(a)(3) is the source
control standard for remedies. A critical
objective of remedies must be to stop
further environmental degradation by
controlling or eliminating further
releases that may pose a threat to
human health and the environment.
Unless source control measures are
taken, efforts to clean up releases may
be ineffective or, at best, will'involve an
essentially perpetual cleanup situation.
EPA is persuaded that effective source
contral actions are an important part of
ensurmg the long-term effectiveness and
protectiveness of corrective actions at
RCRA facilities. The proposed source
control standard is not intended to
mandate a specific remedy or class of
remedies. EPA encourages the

- examination of a wide range of -

remedies. This standard should not be
interpreted to preclude the equal
consideration of using other protective
remedies to control the source, such as
partial waste removal, capping, slurry
walls, in-situ treatment/stabilization
and consolidation. Overall, EPA expects
this policy to be no more stringent than
the threshold criteria used for selecting
remedies under the National
Contingency Plan.

Proposed § 264.525(a)(3) requires that
further releases from sources of
contamination be controlled to the

. “extent.practicable.” This qualifier is

intended to account for the technical =~

'limitations that may in some cases be

s

encountered in achieving effective
source controls. For some very large
landfills, or large areas of widespread
soil contamination, engineering
solutions such as treatment or capping
to prevent further leaching may not be
technically practicable, or completely’
effective in eliminating further releases
above health-based contamination
levels. In such cases, source controls
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may need to be combined with other
measures, such as plume management or
exposure controls, to ensure an Offectnve
and protective remedy.

The proposed remedy standard of
§ 264.525(a)(4) requires that remedial

~—-activities-which.involve_management of _

wastes must comply with the
requirements for solid waste
management, as specified in §§ 264.550-

. 264.559 in today's proposed rule. KCRA
remedies will often involve treatment,
storage or disposal of wastes,
particularly in the context of source
controlactions and cleanup of releases.

_This standard will assure that
management of wastes during remedial
activities will be conducted in a
protective manner.

3. Remedy Selection Decision Factors
(§ 264.525(b)). Proposed § 264.525(b)
specifies five general factors which shall
be considered as appropriate by EPA in
selecting a remedy that meets the four
standards for remedies, and that
represent an appropriate combination of
technical measures and management
controls for addressing the
environmental problems at the facility.
The five general decision factors in
proposed § 264.525(b] are:

e Long-term reliability and
effectiveness;

. Reduction of toxicity,
volume of wastes;

o Short-term effectiveness;

s Implementability; and

° Cost.

Any remedy proposal developed
under a Corrective Measure Study and
presented to EPA for final remedy
selection must, at a minimum, meet the
four standards of § 264.525(a). The
Agency will then evaluate potential
remedies against the five decision
factors listed in proposed § 264.525(b),
as appropriate to the specific -
circumstances of the facility.

The order of the decision factors
listed in proposed § 264.525(b) is not
intended to establish an implicit

- ranking, nor does it suggest the relative
importance each factor might have at
any particular facility or across facilities
in general. There are circumstances in
which any one of these factors might
" feceive particular weight:- .

For example, long term effectlveness
may rule out alternative remedies that
might achieve clean up targets in the
short term, but at the expense of
creating new or greater future risks that
may necessitate a future corrective
action. Conversely, remedies that
significantly reduce actual or imminent
human exposure in the short term may -
be preferred over alternatives that
climinate long term risks, but at the cost

mobility or
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of lengthening the period during which
exposure persists. Reductions in
toxicity, mobility, or volume are
especially valuable in situations where
the wastes or constituents may degrade
into more hazardous or toxic products,

_ or fail to naturally attenuate. Finally.

~ cost may be determinative"when more:
than one alternative remedy can reach
the established cleanup target. In
practice, the relative weights assigned to
these five factors will vary from facility
to facility according the site '
characteristics. EPA is soliciting
comment today on situations in which
these tradeoffs may significantly affect
the remedy in ways which would
suggest that a more prescriptive
weighting of the factors might be
desirable.

The following is a general explanation
of the five decision factors, and how
they may generally be used in remedy
decisions.

. The Agency intends to place special
emphasis in selecting remedies on the
ability of any remedial approach to
provide adequate protection of human
health and the environment over the
long term. Thus, source control
technologies that involve treatment of
wastes, or that otherwise do notrely on
containment structures or systems to
ensure against future releases, will be
strongly preferred to those that offer
more temporary, or less reliable.
controls. Whenever practicable, RCRA
corrective action remedies must be able
to ensure with a high level of confidence
that environmental damage from the
sources of contamination at the facility
will not occur in the future. EPA
believes that long-term reliability of
remedies is an essential element in
ensuring that actions under section:
3004(u) satisfy the fundamental mandate
of RCRA to protect human health and
the environment.

. The second decision factor—reduction
of toxicity, mobility or volume —is
directly related to the concept of long-
term reliability of remedies. As a
general goal, remedies will be preferred
that employ techniques, such as

treatment technologies, that are capable

of permanently reducing the overall
-degree of risk posed by the wastes and
constituents at the facility. Reduction of

. toxicity, mobility or volume is thus a

" means of achieving the broader
objective of long-term reliability. EPA

- recognizes, however. that for some
situations, achieving substantial
reductions in toxicity, mobility or
volume may not-be practicable or even
desirable. Examples might include large,
municipai-type landfills, or wastes such
as unexploded munitions that would be
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extremely dangerous to handle, and for
which the short-term risks of treatment
outweigh potential long-term benefits.
The third decision factor—short term
effectiveness—may be particularly

—relevant-when remedial activities-will .

be conducted in densely populated
areas, or where waste characteristics
are such that risks to workers are high,
and special protective measures are
needed. Implementability, the fourth
decision factor, will often be a
determining variable in shaping
remedies. Some technologies will
require State or local permits prior to
construction, which may increase the
time needed to implement the remedy.’

One of the decision factors which
raises particular issues in the context of -
RCRA remedies is that of cost. RCRA's
overriding mandate is protection of
human health and the environment.
However, EPA beljeves that relative
cost is a relevant and appropriate
consideration when selecting among
alternative remedies that achieve the
clean up range. ‘

EPA'’s experience in Superfund has
shown that in many cases several
different technical alternatives to
remediation will offer equivalent
protection of human health and the .
environment, but may vary widely in
cost. The Agency believes that it is
appropriate in these situations to allow
cost to be one of the several factors
influencing the decision for selecting
among such alternatives.

The exact emphasis placed on these
decision factors, and how they will be

. balanced by EPA in selecting the most

appropriate remedy for a facility, will
necessarily depend on the types of risks
posed by the facility, and the
professional judgment of the
decisionmakers. Comment is specifically
invited on the remedy selection '
approach outlined in today’s proposed
rule and preamble. '

4. Schedule for Remedy (§ 264.525(c)).
Proposed § 264.525(c) would require the
Regional Administrator to specify a
schedule for initiating and completing
remedial activities as a part of the
selection of remedy process. Some of the
factors that will be considered when -
setting the schedule are enumerated in
proposed § 264.525(c) (1)~(5). These
factors include:

+ Extent and nature of contamination
at the facility:

o Practical capabilities of remedial
technologies as assessed against
cleanup standards and other remedial =
objectives: ,

s Availability of treatment or disposal
capacity forwastes to be managed as
part of the remedy:;

$5-041999 0029(013(26-JUL~90-12:44:47)

o Desirability of utilizing emerging
technologies not yet widely available
which may offer significant advantages
over currently available technologies:
and :
° Potential risks to human health and
the environment from exposure to
contamination prior to remedy
completion.

Proposed § 264.525(c){6) would allow
the Regional Administrator flexibility to

consider other relevant factors in setting -

a schedule for remedy initiation and
completion. Such factors could relate to

the remedial technology to be employed

or the characteristics of the particular
waste or facility being addressed.

The timing of remedy implementation
and completion will be determined after
these and other factors are considered
by the Regional Administrator, and a
schedule of compliance will be included
in the modified permit. The Agency
wishes to emphasize, however, that
expeditious initiation of remedies and

rapid restoration of contaminated media

is a'high priority and a major goal of the
RCRA corrective action program. The
schedule included in the permit will be-

- an enforceable permit condition, and the

owner/operator will be obligated to
seek any change in the schedule for
remedy implementation and completion

_ prior to milestones established. This

approach is consistent with the
Agency's application of schedules of
compliance to other aspects of the
corrective action program proposed
today.

EPA expects that many different
specific factors will influence the timing.
of remedies. For example, the level of
technical expertise required and
available to implement a particular
remedial technology could be an
important factor, or the amount and _
complexity of construction which must
precede actual cleanup, or the amount of
time which would routinely be necded
to achieve the media cleanup standards .
setin remedy selection, given a
specified technology. All major

- variables which will affect remedy

timing are expected to be assessed
routinely in the CMS, and will be
considered by EPA in setting aggressive

- yetrealistic schedules for remedial . .

activities.

While the Agency's strong preference
is for rapid and active restoration of
contaminated media, it is recognized
that there may be limited cases where a
less aggressive schedule may be
appropriate. For example, in situations
where ground-water cleanup standards
can be achieved through natural ’
attenuation within a reasonable
timeframe, .and where the likelihood of
exposure and potential risks to human
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health and the environment from
exposure to contaminated ground water
prior to the attainment of cleanup
standards is minimal, a remedy schedule
based on natural attenuation could be
determined to be the most appropriate

~~golutionfora-site: Thus,-such-factors-as

location. proximity to population, and
likelihood for exposure may allow more
extended timeframes for remediating
ground waters. ‘

Management strategies adopted in the
remedy seiection decision also may
affect the timing of remedies. For
example, proposad § 264.526(d)
(discussed later in this preamble) wouid
allow the Regional Administrator to
require implementation of remedies in
discret: phases or incremental

‘segments. Si:ch a phased approach often

will affect overall timing of the final
cleanup for the facility. As one or more
phases of the required remedy are
completed, the Regional Administrator

‘may choose to review the results

achieved by that phase prior to requiring
subsequent stages. For example. if
results of an initial treatment process for
wastes in a SWMU are successful, the
next phase of the remedy might apply
that treatment technology to the
remainder of the wastes at the facility.
Similarly, timing of remedies often may
be influenced by the need to address the
most important environmental problems
first. This might be the case where
ground-water contamination has
migrated beyond the facility boundary:
the initial remedial step would be to
require installation of a pump and treat
system to stop further migration. (This
could also be done as an interim
measure prior to final remedy selection;
see-§ 264.540.) Subsequent actions to
perform source control, or other
remedial action might thea be phased in
as dictated by their environmental
priority, practicability, or other factors.
In addition to these kinds of
considerations, adequate time must be
allowed in the schedule of the remedy
for the owner/operator to
decontaminate and remove, close, or
dispose of units, equipment, devices. or
structures used to-implement the

_remedy. The time needed to perform

specific activities associated with this
requirement necessarily will be
evaluated on a site-specific basis.

5. Media Cleanup Standards
(§ 264.525(d))— a. General. Seciion
264.525(d)(1)(i)-(iv) outlines the
Agency's proposed approach for

-establishing media cleanup standards

{MCS} through-the remedy selection

process. '
Media cleanup standards represent

constituent concentrations in graund
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water, surface water, soils, and air that
remedies must achieve to comply with .
standards for remedies under

§ 264.525(a)(2). Media cleanup standards
are- establxshed at congentrations that
ensure protection of human health and
the environment, and are set for each
medium during the remedy selaction
process.

The Agency is proposing to set media
cleanup standards within the overall
context of the remedy selection process.
As part of the Corrective Measure Study
development process, the Agency will -
typically provide the owner/operator
with target cleanuplevels for significant
hazardous constituents in each medium
of concern when he/she is required to
perform a CMS. For carcinogens, these
targets will be established within the
protective risk range of 1x107%to
1x1075 based on site-specific factors,
unless another level is deemed
necessary to protec. environmental
receptors. EPA may start the analyses
by establishing target cleanup levels at
the action level, understanding that
action leveis are set under conservative
assumptions and that the cleanup levels
may be modified as-appropriate. The
remedies analyzed by the owner/
operator would generally be designed to
meet these targets. After reviewing the
permittee’s Corrective Measure Study
(CMS) using the remedy selection
factors given in § 264.525(b), the Agency
~will select a remedy and set media“
cleanup standards that must be
achieved.

The Regional Administrator will
specify media cleanup standards that
the remedy must achieve, as necessary
to protect human health and the
environment. The Regicnal
Administrator may set a media cleanup
standard for each constituent for which
an actlon level has been exceeded, as
well as other hazardous constituents
which the Regional Administrator
determmes to pose a threat to human
heélth and the environmeni {e.g..
constituents considered under
§ 264.520(b)). Alternatively, the Regional
Administrator may specify media
cleanup standards for a subset of
hazardous constituents present at the
site which are the most toxic, mobile,
‘persistent and difficult to remediate, -
considering the concentrations at which
they are present at the site. This
approach may be most appropriate
where there are large numbers of
hazardous constituents present in'a -
medium. The Regional Administrator -
may deterinine in the remedy selection
process that some cause exists for not
setting a standard for certain
constituents, as discussed later in this
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section of the preamble. Section
264.525(d){1) describes the specific
approach the Agercy proposes to follow
in setting these levels.

b. Protectiveness. A primary goal of
corrective action'is to achieve cleanup
consistent with existing media-specific
cleanup standards, or, when such
standards do not exist, to achieve
protection against risks to human health
such that the excess lifetime risk from-
exposure to a carcinogenic hazardous

- constituéent in soil, air, ground water or

surface water does not exceed 1076 A

- variety of practical constraints, as

described later, can prevent the
consistent achievement of that goal.
However, the risks to an individual from
exposure to a hazardous constituent in
contaminated media should not exceed
approximately 1074

In the corrective action program,
remediation decisions must be made at"
hundreds of diverse sites across the
country. Therefore, as a practical
matter, the human health goal will
typically be established by means of a
two-step approach. First, EPA intends to
use a lifetime excess cancer risk of 107
as a point of departure for establishing
remediation goals {or the risks from
hazardous constituents at specific sites.
This starting point is generally
consistent with historical Agency

- practice. While it expresses EPA’s

preference, it is not a strict presumption

_that the final cleanup will attain that

risk level.

The second step involves
congideration of a variety of site-specific
or remedy specific factors. Such factors
will enter into the determination of
where within the risk range of 1074 to
10" ® the media cleanup standard for a
given hazardous constituent will be
established.

This means that a risk level of 107%is
used as the starting point for
determining the most appropriate risk
level tnat alternatives should be

-designed to attain. The use of 107¢

expresses EPA's preference for remedial
actions that result in risks at the more
protective end of the risk range, but this
dces not reflect a p"csu-npuon that the
finai remedy should attain such a risk
level The ultimate decision of what
level of protection will be appropriate
depends on the selected remedy, which
is. in turn, based on the criteria listed in
proposed § 264.525(b). Because of
factors related to exposure, uncertainty,
and technical limitations, EPA expects
that the entire risk range will be
available and utilized at various sites.
In the Agency's view, it is important
to have an initial value to which
adjustments can be made. particularly
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since the risk range covers two orders of
magnitude. By using 10™% as the point of
departure, EPA intends that there be a
preference for setting remediation goals
at the more protective end of the range,
other things being.2qual. EPA does not_
believe that this preference will be so
strong as to preclude appropriate site-
specific factors.

Several examples illustrate how under
today's proposal EPA might adjust
cleanup standards in light of potential
uses. First, ground water thatis not a
potential source of drinking water would -
not require remediation to a 107410 10°¢
level (although cleanup to-address
environmental concerns or to allow
other beneficial uses might be required).
Second, ground water in a broadly
contaminated area would typically be
remediated to specific background .
levels as described below, except where
the remediation took place as part of an
area-wide cleanup. Finally.
contaminated soil at an industrial site’
might be cleaned up to be sufficiently
protective for industrial use but not
residential use, as long as there is
reasonable certainty that the site would
remain industrial.

At the same time, in exceptional
circumstances, other site-specific
exposure factors may indicate the need
to establish a risk goal for a particular
contaminant that is more protective than
the overall goal of 1075 These site-
specific exposure factors may include:

* The cumulative effect of multiple

contaminants (see following discussion}:
the potential for human exposure from
other pathways at the facility;
population sensitivities; potential
impacts on environmental receptors;
and cross-media impacts.

-In summary, EPA has proposed an
approach that allows a pragmatic and
flexible evaluation of potential remedies
at a site while'still protecting human
health and the environment. This
approach emphasizes the overall goal of
10~ €as the point of departure (in
situations where there are not existing
standards, such as MCLs), while
allswing site or remedy-specific factors,
including reasonably foreseeable future
uses, to enter into the evaluation of
what is appropriate at a given site. As
risks increase above 1075 they become
less desirable, and the risks to
individuals should not exceed
approximately 1074

Proposed § 264.525(d}(1)(iii) lists four

"considerations which may be used in

establishing media cleanup standards.
These considerations apply to setting
standards for both carcinogens and non-
carcinogens. The factors listed above

which may be used in determjni
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cleanup standards for carcinogens
within the risk range are intended to be
included broadly within these four
general considerations.

(1) Multiple Contaminants. The flrs?
consideration under
§ 264.525(d)(1)(iii)(A) is multiple
contaminants in the medium. In order to
ensure that individuals exposed to a
medium (e.g., via drinking ground water)
will be protected it may be necessary to
consider the risks posed by other
constituents in that medium before a
media cleanup standard for a single
constituent can be established. In
considering the risks posed by multiple
contaminants, the Agency will follow
the procedures and principles
established in its "Guidelines for the
Health Risk Assessment of Chemical
Mixtures” (51 FR 34014). The cumulative
risk posed by multiple contaminants
should not exceed a 1X 1074 cancer risk.
All other factors being the same, the
media cleanup standard for a
constituent present in a medium that is
contaminated with many other
constituents posing significant risks may
be established at a lower concentration
than if that constituent were the sole
contaminant in the medium.

(2) Environmental Receplors.
Remedies must be protective for the
environment as well as human health.

'Section 264.525(d){1)(iii)(B) allows the
Regional Administrator to consider
actual or potertial exposure threats to
sensitive environmental receptors in
establishing media cleanup standards.
Standards, criteria, and other health-
based levels are often based on
protection of human health, since more
information is usually available on
effects of contaminants on humans (or
laboratory animals) than on
environmental receptors. Levels set for
protection of human health will
frequently also be protective of the
environment. However, there may be
instances where adverse environmental

. effects may occuf at or below levels that

are protective of human health.

Sensitive ecosystems {e.g., wetlands) or

threatened or endangered species or
habitats that may be affected by
releases of hazardous waste or
constituents should be considered in
establishing media cleanup standards.

The Agency plans to develop guidance

on evaluating ecological impacts. Until
more substantial guidance is developed.

the Agency intends to determine on a
case-by-case basis when standards must
be established at lower concentrations
to protect sensitive ecosystems or
environmental receptors. For releases to
surface water, Federal Water Quality
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Criteria may be used ds guidance in
making this determination.

(3) Other Exposures. Generally, the
Agency will only consider the

- contamination contributed by the

releases subject to corrective action.in
setting protective cleanup levels. In
unusual situations, however, it may be
necessary to consider the presence of
other exposures or potential exposures
at the site {§ 264.525{d}{1)(iii}(C}). For
example, if residents living in close
proximity to a facility receive unusually
high exposures to lead due to the
presence of a lead smelter in their town,
it may be necessary to set lower cleanup
levels for lead in ground water from a
SWMU than would otherwise be
necessary. Remedies whose cumulative
exposures {/.e., mixtures of chemicals, or
multiple pathways of exposure) fall
within. the risk range for carcinogens
{1X10"4to 1x107%), or meet acceptabie
levels for non-carcinogens, are
considered protective of human health,
Chronic exposure to multiple SWMU-
contaminated media, although not likely
at most sites, may be considered under
proposed § 264.525(d}(1)(iii)(C} in
establishing media cleanup standards.
An example migkt be where releases
from solid waste management units are
present in both ground water and soils
(from wind blown particulates) at
nearby residences. In this case, it might’
be appropriate to set cleanup standards
for either or both releases at more
conservaiive levels, to account for such
cumulative risk concerns. The Agency

“will examine such cross-media effects,

when appropriate, on a case-by-case
basis.

(4) Remedy-Specific Factors. Section
264.525(d)(1)(iii}{D) allows the Regional
Administrator to consider the reliability,
effectiveness, practicability, and other
relevant factors of the remedy in
establishing media cleanup standar: ..
These factors are related to the reme ./
selection decision factors specified in

" § 264.525(b). An exampie of how these

factors may be considered by the
Agency in establishing media cleanup
standards under § 264.525(d) is the
following. Suppose that one remedial .
alternative can theoretically treat
constituents in soil to concentrations
posing a 110" ¢risk level, but relies on
a technology that has not been
successfully demonstrated under
conditions analogous to those at the site
in questicn, or may be unreliable for
other reasons. In this situation,
consideration of the long-term reliability
and effectiveness of the remedy may
result in the selection of another
technology that can achieve a 1:x10°%
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risk level, but has been demonstrated to
be more reliable.

A variety of exposure- related factors.
may be considered in establishing media
cleanup standards. For example, the
potential and pathways for exposure to
soils may vary greatly across sites.
Media cleanup standards will generally
he established for soils {o protect
individuals from health ihreats resulting
from direct contact to soils. In some
cases, however, individual health may
be threatened due to the absorption of
contamirants in soils by plants and in
turn by grazing animals used for human
consumption. In these cases, cleanup
standards might be set on the basis of
protecting health from this exposure
pathway.

In establishing media cleanup
standards for soil based on exposure via
direct contact, the Agency may use the
exposure assumptions listed in
Aprendix D. These exposure
assumptions are based on a daily intake
of soil through ingestion, of particular

. concern for young children (see
preamble section VLE.2.f for a detailed
discussion of soil exposure
assumptions). However, the Agency
recognizes that these exposure
assumptions would be appropriate only
where soil ingestion is plausible. The
Agency is considering using different
exposure assumptions where different
exposure scenarios are likely based on
current and projected future land use at/
near the site. For example, for sites
located in industrial areas that are likely
to remain industrial in the foreseeable -
future, exposure assumptions more
appropriate to industrial land use might
be used. Thus, the exposure
assumptions proposed in Appendix D
would apply to sites near areas that are
now residential or are reasonably
projected to become residential.
However, the Agency recognizes that
considerable uncertainty is involved in
forecasting future land use. The Agency
requests comment on the general
concept of using current and projected
land use to develop likely exposure
scenarios for different sites in
developing media cleanup standards.
and on specific exposure assumptions
which are reasonable for these dxfferent
exposure scenarios.

It should be understood that the
Agency does not intend typically to
establish cleanup standards per se (i.e.,
according to § 264.525(d)(1)) for “deep"
soils that do not pose a direct contact
exposure threat. Such contaminated
soils can, however, often be a transfer
source of contaminants to other media,
such as through leaching of wastes into
ground water or surface water. In such
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cases the contaminated soils would be
dealt with as a source, rather than as a
release; that is, the remedy would:
specify containment, removal or
treatment measures for the soils in the

~ same manner as for other sources of
“releases (e.g. landfills): Such measures -

would be required as necessary to
ensure that medis cleanup standards for
the affected media are not exceeded.
There are several means of
investigating the mobility of
contaminants in soil, including a
descriptive approach {i.e, consideration
of constituent and soil properties}, and/
or the use of mathematical models or
leaching tests (for mobility to ground
water). The Agency is further evaluating
the use of different leach tests, and
requests comments on these and other

- ways of estimating media transfer of soil

contaminants. i
The Agency recognizes that there are

also technical limitations which must be
considered, in addition to scientific
information about the hazards to human
health and the environment, in
estabiishing media cleanup standards.
For example, media cleanup standards
would not be set Jower than detectable
levels. Consideration of reliability,

effectiveness, practicability, and other
" factors will gencrally be considered on a

" case-by-case basis.

c. Cleanup Levels and Other Sources
of Contamination. In some cases, solid
waste management units will be located
in areas contaminated from other
sources. For example, a solid waste
management unit may lie over an
aquifer already contaminated from off-
site sources or from other activities at
the facility. Simiiarly, an area of
contaminated soil resulting from waste
management may lie in a broader area

" of high naturally occurring

contamination. In such cases, section
3004(u) gives EPA authority only to
require cleanup of contaminants
released from on-site solid waste
management units. This authority does
not extend to cleanup of releases from
productlon areas (unless the releases
are “routine and systematic”} or from

. off-site sources {unless those sources

are aico at a RCRA facility).

- Propnsed § 264.525{(d)(1){v) codifies
thls limitation on section 3004(u)
authority by allowing the facility owner/ .
operator to demonstrate that a specific
concentration of a constituent in the
vicinity of a solid waste management

. unit does not come from that unit; but

rather is attributable to sources other
than on-site solid waste management
units. If the owner/operator can
successfully make this demonstration,
EPA would not have the authority under
subpart S to require cleanup below that

S-041999 0032(01 )(26-JUL-90-12:44:58)

concentration. Proposed

§ 264.525(d)(1)(v) provides. however,
that the Regional Administrator may
determine that cleanup to levels below
the background concentration is
necessary for the protéction of human
health or. the environment in connection
with an area-wide cleanup under RCRA
or other authorities.

The best example of this lxmxtatlon on
section 3004(u) is found in contaminated
ground water. If a specific constituent is
found in ground water downgradient of
a solid waste management unit at levels
exceeding action levels, a CMS would
ordinarily be required. However, if the -
facility owner/operator can demonstrate
that the constituent levels did not
exceed upgradient “background” levels,
and that the upgradient background
levels did not come from other solid
waste management units on the facility,
cleanup would not be required. '
Similarly, even if the downgradient
congentration exceeded upgradient
background, cleanup could be required
only to the upgradient background
levels. This approach to “background” is
the same as the one found in subpart F.

In the case of soil, the same principle
applies. Section 3004(u) provides EPA
the authority only to require owner/

operators to clean up contaminated soils

to the extent that the contamination
derives from releases from a solid waste
management unit (or that the area itself
is a solid waste management unit).
Therefore, cleanup of soils would not be
required under subpart S below .
“background” levels. The best measure
of background levels for soils will
generally be naturally occurring soils in
areas not contaminated by a facility’s
activities—for example, off-site soils.
However, in areas broadly
contaminated with constituents not
subject to section 3004(u) (for example,
from manufacturing or off-site air
emissions), an owner/operator may be
able to argue successfully that
constituents found on a facility below a
certain level cannot be attributed to
releases from a solid waste management
unit.

Today's proposal. however, does not
allow RCRA facilities located in
contaminated areas to ignore facility

" contributions tothe contamination. The -

permittee will be required to clean up
the contamination caused by his/her

"waste management activities. unless a

determination is made under propcsed
section 264.525(d}(2) that remediation of
the release is not required.

In reviewing the demonstration under
§ 264.525(d)(1)(v) that a hazardous
constituent(s) at a specific concentration
in a medium is naturally occurring or is.
from a source other than a solid waste
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management unit at the facility, the
Regional Administrator would evaluate
sampling data developed by the
permittee. The Regional Administrator
would assess the accuracy of these data
and evaluate the statistical procedures
used by the permittee to charactenze

" these concentrations. The Regional

Administrator may use the performdnce
standards proposed on August 24, 1987,
at 40 CFR 264.97 to make this
assessment (52 FR 31948).

6. Determination that Remedidtion of
Release to a Media Cleanup Standard Is
Not Required. Proposed'§ 264.525(d)(2)
identifies three situations in which the
Regiona! Administrator may decide not
to require cleanup of a release of
hazardous waste or hazardous
constituents from a SWMU to a media
cleanup standard meeting the conditions
of § 264.525(d)(1). These situations are
limited to cases where there is no threat
of exposure to releases from SWMUs;
cases where cleanup to a level meeting
the standards of § 264.525(d}(1) will not
result in any significant reduction in risk
to humans or the environment; or is
technically impracticable. In situations
where the Regional Administrator
determines that cleanup to a level
meeting the conditions of § 264.525{d)(1)
is technically impracticable, the owner/
operator may be required to remediate
to levels which are technically
practicable and which significantly .
reduce threats to human health and the
envirgnment. ]

The Agency does not believe that
continued further degradation of the
environment should be allowed. even in
those situations where actual cleanup of

_releases may not be required. As

provided by § 264.525(d)(3), the Regional
Administrater may require sourcs
control measures to control further
releases into the environment, or other
measures to protect against exposure to
contaminated media. If source control or
other measures are not necessary (e g..
the source no longer exists}, a
determination of no further action may
be made pursuant to § 264.514.

a. Areas of Broad Contamination. In
some cases, SWMUs releasing
hazardous constituents to the .
environment will be located in areas
that already are significantly
contaminated. Where the risks from
releases from the SWMUs are trivial
caompared to the risk-already present
from overall area-wide contamination,
or where remedial measures aimed at
the SWMU would not significantly
reduce risk, EPA-believes that - -
remediation of releases from the SWMU
to a cleanup level meeting the standards
of § 264.525(d}{1) would not be
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necessary or appropriate. In these
situations, proposed § 264.525(d}(2){i)
would allow the facility owner/operator
to provide the Regional Administrator
information demonstrating that such
remediation would provide no
significant reduction in risk. If the
demonstration ware successful, the
Regional Administrator would
determine that remediation to a level
meeting the standards of § 264.525(d)(1}
was not necessary.

For example, ground water below a
leaking SWMU might be heavily
contaminated from off-site sources. In
this case, removal of the SWMU's
contribution to the contamination might
have very limited benefit, particularly if
that contribution was relatively minor.
Similarly, a SWMU such as a surface
impoundment might be centributing
relatively trivial amounts to area-wide
air problems. Control of the SWMU
releases might do very little, in such
cases, to improve the overall situation in
the area, yet (in the case of an operating
unit) could be extremely burdensome to
the owner/operator.

In such cases, EPA believes that it
will make more sense to attack area-
wide problems, where they are
determined to threaten human health or
the environment, on a more
comprehensive basis and to focus on the
primary sources of release—for
example, under RCRA section 7003,
CERCLA, or other environmental
authorities. The Agency does not believe
that it makes sense routinely to require
remediation of SWMU releases where
they represent only a trivial contribution
to an area's problems.

Two points should be stressed here,
however. First, the facility owner/

‘operator would be required to take

corrective action where it could have a
significant effect on reducing risks—for
example, as part of an area-wide
cleanup strategy. The fact of area-wide
contamination would not elirninate
EPA's authority to require action in this
case. It should be noted that an area-
wide cleanup mightnot be coordinated

. under a single authomy or within a

specific narrow time frame: rather the
Regional Administrator may use a
variety of authorities to address an -
area-wide contamination problem over-
time. Second, EPA in any case would
have the authority under proposed

"§ 264.525(d)(3) to require source control

to prevent further releases, or to require
other measures such as those necessary
to protect against exposure to the
affected medium.

The Agency.has not attempted to
define “significant reductions” in risk in
this rulemaking, and believes the
decision is best made on a case-by-case

$-041999 0033(01)(26-JUL-90-12:45:01)

basis. However, the Agency seeks
comment on whether a more specific
definition is necessary for the purposes
of this rulemaking.

b. Ground Water. Under proposed
§ 264.525(d)(2)(ii), the Regional
Administrator may determine that
remediation of a hazardous constituent
released from a SWMU into ground
water.to a media cleanup standard
meeting the standards of § 264.525(d)(1)
is not necessary to protect human health
and the environment if: (1) The ground
water is not a current or potential
source of drinking water; and (2} the
ground water is not hydraulically
connected with waters to which the
hazardous constituents could migrate in
concentrations which could increase
contamination in the water to
concentrations that exceed action
levels.

In interpreting whether the aquifer is a-

current or potential source of drinking
water, the Agency will generally use the
approach outlined in the Agency's
Ground-Water Protection Strategy
(August 1984 and as subsequently
modified) as guidance. Generally, Class
Il aquifers will be considered to meet
the requirements specified in
§ 264.525({d}(2)(ii}. Class Il aquifers are
ground waters not considered potential
sources of drinking water and are

" considered to be of limited beneficial
use. They are ground waters that are
heavily saline, with total dissolved
solids (TDS) levels over 10,000 mg/l, or
are otherwise contaminated beyond
levels that allow cleanup using methods
reasonably employed in public water
system treatment. These ground waters
also must not migrate to Class 1 or I1-
ground waters or have a discharge to
surface water that could cause
degradation.

A determination under

§ 264.525{d}{2}{ii) that remediation to a
media cleanup standard is not necessary
might be made in situations where a
SWMU located in a heavily
industrialized area has released to
ground water in an aquifer that is
surrounded by ground water that has
.been heavily contaminated from non-
SWMU sources. It is not the intention of

- the Agency to create a ground-water

“island of purity” that is unlikely to be
used for drinking water or other (non-
“industrial) beneficial purposes due to its
location in an area historically used
only for industrial purposes.
Information from the State and/or
local government as to the beneficial
use of the ground water may also be
usefu! if the ground water has been
classified for specific uses. If the ground
water is not a potential source of
drinking water but has other beneficial
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uses (e.g., agricultural), then remediation
to a media cleanup standard may not be
required; however, remediation of the
ground water to its beneficial use would
be required, as provided under

§ 264.525(d)(3).

“If a determination under - .

§ 264.525(d)(2)(ii) is made where the
ground water poses a threat to
environmental receptors, or poses a
threat to human health through an
unusual exposure pathway (e.g., ponding
or basement seepage from shallow
aquifers). remediation to alternative
levels could likewise be required -
pursuant to § 264.525(d)(3). The Agency
believes that health-based concerns may
be secondary to environmental concerns
for releases to Class IlI ground waters.
The need to remediate Class Il ground
waters will be assessed on a case-by-
case basis. In any case, cleanup levels
for ground water that is not a potential
source of drinking water would be
established at other than “drinkable"”
levels.

In other cases, ground water may not
fall into Class III, but, because of its
distance from any population or other
factors, is unlikely to become a source of
drinking water in the foreseeable future.

. In these cases, remediation might be

carried out over an extended period of
time, and natural attentuation might
play a major role in the remedy. The
issue of timing of remedies is discussed
in more detail in section VL.F.4 of this
preamble.

To demonstrate whether the ground
water is hydraulically connected with
waters to which the hazardous
constituents are migrating, samples of
water should be taken within the
discharge zone of the ground-water
contamination plume. The discharge
zone will have to be determined on a
site-specific basis, and is dependent on
the local hydrogeo]ogy If, upon
sampling in the discharge zone, the
levels of the constituent of concern are
not detectable, a statistical comparison
of sampling data does not need to be
performed. However, if the discharge
levels are detectable, an appropriate
statistical procedure should be used to
compare the constituent concentration
in the discharge zone to the constituent
concentration upstream. Guidance on
appropriate statistical techniques may
be obtained from the proposal on
statistical methods for use in the RCRA
subpart F program dated August 24, 1987
(proposed as 40 CFR 264.97; see 52 FR
31948). In addition, the Agency expects
to develop further guidance on
appropriate statistical techniques for
making these determinations.
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The determination of whether the
- ground water is hydraulically connected
with waters to which the hazardous
constituents are likely to migrate in
concentrations which exceed action
levels will be made on a site-specific

*

characteristics of the hazardous
constituents in ground water, the
concentrations of the hazardous
constituents in ground water and

surface water, and local hydrogeologlcal_ ,
‘characteristics should be considered in

-making this determination.

" c¢. Technical Impracticability.
Proposed § 264.525{d){2){iii} would allow
the Regional Administrator to make a
determination that remediation of a
release to a media cleanup standard
meeting the criteria of § 264.525(d)(1) is
not required when remediation is
technically impracticable. The
determination of technical
impracticability involves a

..consideration of both engineering
feasibility and reliability. Such a
determination may be made, for
example, in some cases where the
nature of the waste and the
hydrogeologic setting would either
prevent installation of a ground-water
pump and treat system (or other
effectlve cleanup technology), or limit
t];le effectiveness of such a system—e.g.,
dense, immiscible contaminants in
mature Karst formations or in highly
fractured bedrock. In other situations a
determination under § 264.525{d){2)(iii}
may be made when remediation may be
technically possible, but the scale of
operations required might be of such a .
magmtude and complexity that the

+4lternative would be impracticable. The
Agency is persuaded that in these and
other situations determined to be

technically-imprdcticable from a
remedial perspective the Regional
Adrministrator should have the authority
to not require remediation to media
cleanup standards.

Decisions regarding the technical
impracticability of achieving media
cleanup standards must be made upon
careful evaluation of the technical
circumstances involved. Facility owner/

_“operators will be requxred to provide ‘

“clear and convmcxr;g information to
support any assertion that such cleanup
is technically impracticable.

As suggested in the examples
pravided above; the Agency believes
that the concept of technical
impracticability may in some cases also
apply to situations in.which use of
‘available remedial technologies- would .
create unacceptable risks to workers or
surrounding populations, or where
cleanup would create unacceptable
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cross-media impacts. For example, some
wastes present a high potential for
explosion during excavation. The
Agency expects that these types of
situations which could lead to a
determination of technical

-impracticability.will be quite rare. In the _

case of cross-media impacts, it is
expected that sound techniques and
engineéring controls—or other remedial
alternatives—should be available to
effectively minir-ize such cross-media
transfer effects. In the absence of such
controls or alternatives, however,
remediation of such situations could be
determined technically impracticable.
The Agency is specifically soliciting
comment t9day on the types of '
situations v-hich might warrant a
determination that remediation of a
release to a media cleanup standard

- meeting the standard of § 264.525(d)(1) .

is technically impracticable, and would
not, therefore, be required.

7. Demonstration of Comphance Wlth
Media Cleanup Standards (§ 264.525(¢)).
Section 264.525(e) outlines the Agency’s
proposed approach to establishing
conditions the permittee must fulfill to
achieve and demonstrate compliance
with the media cleanup standards (or
alternative cleanup levels) established
during the remedy selection process.
Media cleanup standards are
contaminant concentration limits set on
a constituent-specific basis in each
environmental medium in which the
perinittee is required to remediate a
release. (See proposed § 264.525(d}.} The
site-specific conditions which would be
established by the Regional
Administrator in the permit under
§ 264.525(e) include compliance points
(where cleanup standards must be
achieved) for each medium; sampling,
analytical, and statistical methods the
owner/operator must use in compliance
demonstrations; and the length of time
over which the data must shew that the
media cleanup standard (or alternative

" cleanup level) has not been exceeded to

successfully demonstrate compliance.

Each of these requirements is discussed .

below.
a. Points of Complzance——(l‘ Ground

~ - Water: Proposed § 264.525{e)(1)(i) would .

establish that the media cleanup
standard would generally be required to.
be achieved throughout the area of

" contaminated ground water. This would

require that, if the ground water were a
drinking water source, the entire plume
of contamination would have to be
cleanedup to levels acceptable for
drinking. EPA is proposing this
alternative since exposure to
contaminated ground water may
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potentially occur anywhere within an
area of ground-water contamination.
Proposed § 264.525(e)(1}(i) would also
provide the Regional Administrator with
the discretion to establish a point of
compliance for ground water at the -

‘boundary of the waste when waste is-

left in place. Such discretion may be .
necessary where it is impossible or

.inappropriate to insta!l monitoring wells

at certain locations. For example, in the
case of a large landfil. it would usually
be unwise to install monitoring wells
through the landfill itself. In addition,
there will be circumstances where
ground water contamination is caused
by releases from several distinct units or
sources that are in close geographical
proximity. In such cases, the most
feasible and effective ground-water
cleanup strategy may well be to address
the problem as a whole, rather than unit
by unit, and to draw the plume of
contamination back to a point of
compliance encompassing the sources of
release. Proposed § 264.525(e){1)(i)
therefore explicitly gives the Regional
Administrator the authority to set the
point of compliance at a line
encompassing the original sources of the
release.

The Agency stresses that its general
goal is to clean up the entire plume of
contamination: however, it believes that

" for very practical reasons it must have

the discretion to set an alternative point
of compliance for ground water around
one or more common sources of release. -
In determining where to draw the point
of compliance in such situations, the
Regional Administrator will consider
such factors as the proximity of the
units, the technical practicabilities of
ground-water remediation at that

specific site, the vulnerability of the”
ground water and its possible uses.
exposure and likelihood of exposure,

and similar considerations.

Further, in situations where there
would be little likelihood of exposure
due to the remoteness of the site,
alterna‘~ voints of compliance may be
considered. previded contamination in
the aqui'er 3 controlled irom further
migration.

Proposed § 264.525(e}(1)(} provides
that the location_of ground-water
monitoring wells will be specified by the
Regional Administrator. The monitoring
wells will serve both to monitor the
effectiveness of the ground-water
remediation program, and to allow the
permittee to demonstrate compliance
with the media cleanup standards
contained in the-permit forreleases to _
ground water. Where waste is left in
place {either at facility closure or at
operating waste management units});

000033 _
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wells will generally be located up to the
boundary of the waste (/.e.. the unit
boundary for operating waste
management units).

In establishing the point of
. _compliance for remediation of ground
water for today's proposed rule, EPA ~~
considered several different
alternatives. These include the
following: -

o Throughout the ground water;

o At the hazardous waste unit
boundary:

« At the edge of the existing
‘contamination not to exceed a “buffer”

zone inside the facility boundary (e.g.. a .

line describing the point at which it
would take at least five years for the
contamination to reach the facility
boundary if it was left unabated); and

o At the facility boundary.

The alternative considered by the
Agency which would have established
the point®of compliance at the facility
boundary would recognize that the
hkehhoodé%f expasure to ground-water
contamination is extremely unlikely on
the property of an actively managed.
facility. Owners and operators of these
facilities are required to identify and

- monitor existing contamination under
existing regulations. Where existing
contamination would result in exposure
{or to any contamination beyond the

~ facility boundary), owner/operators
would be required to cleanup this

i contamination. A point of compliance at
the facility boundary would reduce costs
in certain cases, while providing
protection from adverse exposure.
However, the Agency is not proposing
this alternative because it may allow the
spread of contamination within the
facility boundary, and provides a
smaller margin of safety than a more
stringent point of compliance.

Another alternative would be to set
the point of compliance at the edge of
the existing contamination, with a
“buffer’ zone inside the facility
boundary. This would prohibit the.
continued spread of contamination and
provide a'margin of safety between the
facility boundary and any existing
contamination. The size of the “buffer”
could be determined by the expected
mobility of the contamination at that-
site. For instance, the buffer could be set
so-that it would take at least five years
for contamination to reach the facility
boundary. Once identified.
contamination entering the buffer zone
_would be required to undergo corrective

_action.

EPA requests comments on its -
proposal and on alternatives to this
approach. In any case, if the Agency
adopted a point of compliance less
stringent than the waste unit boundary.

S-041999 0035(02)(26-JUL-90-12:46:41)

‘compliance point for hazardous ™

the Regional Administrator would have
the discretion to adopt a more stringent
point of compliance where warranted by
site specific characteristics.

(2) Air. Proposed § 264.525(e)(1)(ii}
would generally establish the

constituents released to air at the - ’
location of the most exposed individual.
This is intended to be the point(s) where
maximum long-term human exposure
would occur, It is expected that the
point of compliance will typically be
outside the facility boundary.

In determining the location of the
most exposed individual, the Agency
will evaluate the risks where people
spend a significant amount of their time
on a daily basis rather than address
temporary or transient exposures to air
emissions (e.g., persons driving by the -
facility}. Thus, cleanup standards might
be set at any dwelling, private. or public
building, or other public or private area
where exposures could occur on a
regular or continuous basis if releases
continue. This exposure might occur
through windblown particles (e.g., from
contaminated soil), windblown volatile
emissions, or toxic gases migrating from
the subsurface into dwellings or other

~ structures. These kinds of potential

exposures are evaluated during the
facility investigation, and will generally
require source controls when they pose
an actual or potential threat.

In establishing the-location(s) of the
most exposed individual(s), EPA will
generally not inciude on-site facility
workers, but would include people who
live on-site, such as military personnel
and families who reside at a Federal
facility required to obtain a RCRA
permit. Occupational exposures
generally are the purview of the
Occupational Safety and Health
Administration {OSHA). Under OSHA
Instruction CPL 2-2.37A of January 29,
1986, OSHA and EPA have agreed that
OSHA has the lead role in providing for

the safety and health of workers at

hazardous waste sites. OSHA has

‘established standards for such

exposures in 29 CFR 1910.120. Although
EPA has the authority to address
occupational exposures, it will generally

- -do so only when the Regional .. .

Administrator has cause to believe that
inadequate controls are being exercised
at the site.

The.Agency believes that achieving
compliance at the location of actual
human exposure will, in most cases, be
fully protective. However. the Agency
recogmizes-that some sites may present
circumstances in which a different
compliance point may b necessary to
protect human health and the
environment, and has provided the
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Regional Administrator the ﬂexnblhty to .
set a compliance point other than at the %
most exposed individual. This may
particularly apply where exposure of
environmental receptors are a concern. :
For example, the Regional Administrator i

“could specify that a permittee- must--- -~ =—-ew o

demonstrate compliance with the
cleanup standard at the location of the
most exposed environmental receptor if
site conditions warranted.

The Agency considered other points
of compliance for media cleanup
standards for air, including the unit
boundary and the facility boundary. The
Agency, however, believes that
requiring compliance with air cleanup
standards at these locations would be
unnecessarily stringent, and - would
provide very little, if any, real additional
health or'environmental protection. For
example, if the point of compliance were
set at the unit boundary, releases from
the unit would have to be controlled to
health-based levels, assuining life-time
exposure at that unit. In practical terms.
this would require that emissions from
units such as surface impoundments
would in some cases have to be
controlled virtually to zero. The Agency
believes that such a standard would be
unrealistic. Similarly. the Agency
believes that it is unnecessary to set the
point of compliance as a routine matter
at the facility boundary, since in many,

_if not most, cases the actual location of

exposed populations will be some
considerable distance from the site,

As discussed earlier in today's
preamble (section VL.E.2.d}, action levels

- for air are determined at the facility

boundary in order to ensure that there
will be a plan in place to address the’
contingency of receptors moving close
enough to the facility to be adversely
affected by air releases from SWMUs.
Recognizing that residential patterns
may change after a remedy has been
selected and implemented, proposed
§ 264.560(b) would require the facility
owner/operator to notify EPA and any
individuals who may be exposed to the
contaminated air if, at any time, air
concentrations exceed the action level
beyond the facility boundary. The need
for interim measures or additional
studies wculd be assessed at that time. ~
The approach proposed today for
establishing points of compliance for air
releases differs somewhat from the

proposed approach for other media,

such as ground water. This is due to
basic differences in the behavior of

. .contaminants in air as compared to
ground water. When a release into

ground water occurs, typically the’
resulting ground-water contamination
will remain at or near the facility for an
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extended period of time. Thus, if the
contamination is not remediated.
exposure to the contamination (i.e..
through drinking water wells) can occur
for years thereafter. In contrast. when a
release intd air occurs, typically it will
migrate and disperse relatively rapidly:
the time when individuals who are
‘located close to the facility could be
exposed to the air toxicants would be a
matter of minutes or hours. Thus, an air
release that is occurring at any given
time does not present a long-term
exposure threat to those individuals. as
would a ground-water release. Remedies
for an air release problem will most
often involve stopping or controlling the
release itself from continuing to occur;
the released chemicals will not actually
be “cleaned up” per se.

Although the Agency recogmzes that
there can be other effects from air
releases from solid waste management
units {e.g., formation of ozone}, the
general objective under subpart S1is to

prevent exposure of nearby individuals

to harmful levels of airborne toxicants
and carcinogens released from SWMUs
{see section VII.C.3 of this preamble for
a discussion of the relationship of
subpart S to section 3004(n) standards
and ozone concerns). Therefore, EPA
believes that the proposed approach for
setting points of compliance for air
releases at the most exposed individual
is sensible and realistic. Requiring
compliance at the unit boundary (which
would follow the approach for ground
water) would, in essence, create a
standard based on protecting against an
implausible exposure scenario.
Proposed § 264.525(e)(1)(ii) also
provides that the Regional
Administrator will specify locations
where air monitoring devices must be
installed and what emission modeling or
testing, atmospheric dispersion models,
or other methods must be used to
demonstrate that a permittee has
achieved compliance with the media
cleanup standards. Methods of
" demonstrating compliance with air
cleanup standards will vary from site to
site. At many sites, emission modeling
_or monitoring air close to the unit may
be coupled with air dispersion modeling
to estimate concentrations of hazardous
constituents at the point of compliance.
At other sites, monitoring of air quality
at the ‘actual point of compliance may be
the most accurate and reliable method
of demonstrating compliance with the
--media cleanup standard. In other cases,
corrective' measures taken to control the
source of the release may eliminate the
release to air altogether. In such cases,
continued air monitoring or modeling -
would not generally be required.

/S‘-M i 999' 0036(02)(26-JUL-90-12:46:45)

e

(3) Surface Water. For surface water,
the Agency is proposing the point where
releases enter the surface water as the
point of compliance. (See :

§ 264.525(e)(1)(iii).) This compliance
point will be used for releases to surface
water that are ongoing, such as would
be the case with contaminated ground
water that flows into a surface water
body, or non-point runoff which occurs
during rainfall events. The Agency
believes that achieving compliance with
the media cleanup standard for such
releases at the point of entry into
surface water will be necessary to
assure that human health and the
environment are protected.

EPA recognizes, however, that in
some cases releases from solid waste
management units that have occurred in
the past have settled and accumulated
in surface water sediments. Where
actual cleanup of contaminated
sediments is determined to be
necessary, and cleanup standards have
been specified for the sediments in the
context of a remedy. proposed
§ 264.525(e)(1)(iii} would allow the
Regional Administrator to designate
locations (i.e., areas and depths in the
sediments) where compliance with the
standards would be required.

The Regional Administrator will

" specify the locations where surface

water must be sanipled to monitor the
water quality. The Agency recognizes
that in some cases (e.g.. fast moving
streams) there may be some dilution of
hazardous constituents before samples
can be collected; however, the goal in
establishing sampling locations should
be to minimize such dilution effects. The
Regional Administrator also may specify

_ locations where sediment samples will

be collected and analyzed to
demonstrate compliance with media
cleanup standards. Such considerations
will be particularly important where the
surface water is an important
environment for aquatic life and/or fish
or other organisms which are likely to "
be ingested by a nearby population.

(4) Soils. Today's proposal would
establish the point of compliance for
soils at any point where direct contact
exposure to the soils may occur. In most
cases this point will be near the surface
of soils, because this is where the
greatest likelihood exists of human
contact.

b. Methods. Under § 264.525(e}(2). the
Agency proposes that the Regional
Administrator specify in the permit the
sampling and analytical methods to be
used. methods of statistical analyses. if
required, and the frequency of sampling
or monitoring that may be required to
characterize levels of hazardous

F4701.FMT...[16.30}...7-08-88

constituents in all media. and to
demonstrate compliance with media
cleanup standards {or alternative
cleanup levels). In many cases the
permittee may have proposed. in the
Corrective Measure Study, sampling and
other analytic methods that would be
appropriate for the remedial alternative
as part of an implementability or
availability of needed services analysis.
In such cases, the Regional
Administrator may consider and adopt
the proposed methods or other methods
that he/she believes to be more
appropriate for the environmental
problem being addressed or may require
the parmittee to use methods he/she
believes more reliable.

.¢. Timing of Demonstration of
Compliance. The Agency is also
proposing under § 264.525(e})(3) that the
Regional Administrator specify in the
remedy the length of time during which
the permittee must demonstrate that
concentrations of hazardous
constituents have not exceeded
specified concentrations in order to

. achieve compliance with media cleanup
_standards (or alternative cleanup

levels). Under the existing subpart F
regulations (§ 264.100). the Agency has -

- required that facility owner/operators

remediating ground-water
contamination from regulated units
continue carrective action until the
designated.ground-water protection
standard has not been exceeded for a
period of thrée years. The Agency has
found that, given the variety of’ .
hydrogeologic settings of facilities and
characteristics of the hazardous '
constituents, it is difficult to
demonstrate reliably that the ground-

* water protection standard has been

achieved by imposing a uniform time for'
demonstratmg compliance.

The Agency is not proposing a specific
time period under the subpart S
regulations for achieving compliance
with cleanup standards before
discontinuing corrective action. Instead,
the Agency is proposing that the

. Regional Administrator specify the

length of time required to make such a
demonstration as appropriate for a given
media cleanup standard. As described
under proposed § 264.525(e)(3) (i)-(v}

the Regional Administrator may
consider five factors in setting this
timing requirement: (1) The extent and
concentration of the release: (2) the
behavior characteristics of the
hazardous constituents in the affected

" medium; (3) the accuracy of the

monitoring techniques; (4)
characteristics of the affected media;
and, {5) any seasonal, meleorological. or
other environmental variables that may
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affect the accuracy of the monitoring
results. The Agency believes-that
consideration of these factors will allow
the Regional Administrator to set an
appropriate time period for

demonstrating compliance with cleanup .
~standards rather than relying on-an-

arbitrary time period for all facilities or
all situations at the same facility.

One example of how these
considerations might affect a decision
on the time a cleanup standard must not
be exceeded to demonstrate compliance
is given here. The Agency expects that
pump and treat systems will be required

. at many facilities where hazardous
wastes or hazardous constituents have
migrated to ground water from SWMUs.

. Experience in the RCRA subpart F
program (which addresses releases of
hazardous constituents to ground water
from regulated units) has shown that
continuous operation of a pump and
treat system may interfere with the
owner/operator’s ability to obtain
accurate sampling data on constituent
concentration levels. Allowing natural
restoration of chemical equilibrium in
the affected ground water after the

pump and treat system is turned off will

be necessary to obtain accurate
readings of constituent concentrations.
If the concentration(s) rise to

- unacceptable levels after the remedial
technology is disconnected, reinitiation
of treatment may be required. This .
process would have to be repeated until
acceptable concentration levels are
achieved after chemical equilibrium has
been reached in the ground water with
the treatment system suspended. In such
cases it may be necessary to extend the

life of the permit until required remedial

" results have been achieved even when
waste management operations have
ceased at all active hazardous waste
units at the facility.

8. Conditional Remedies (§ 264.525(f}).
Proposed § 264.525(f) would allow EPA
to select a ““conditional” remedy. A
conditional remedy would allow, at
EPA’s or the authorized State’s
discretion, an owner/operator to phase-
in a remedy over time, as long as certain
conditions are met. EPA recognizes that
. in some cases completing cleanup will

be sufficiently complex and castly to

warrant a phased approach to cleanup.

Gener-lly, a conditional remedy would
" allow existing contamination

(sometimes at existing levels) to remain

within the facility boundary, provided

that certain conditions are met. These
conditions would include achieving
media cleanup standards for any

releases that have migrated beyond the
facility boundary as soon as practicable,

implementing source control measures

S-041999 0037(02)(26-JUL~90~12:46:48) '

that will ensure that continued releases
are effectively controlled, controlling the
further migration of on-site
contamination, and providing financial
assurance for the ultimate completion of
cleanup. The length of time that

- contamination could-be-allowed.to -. .

remain within the facility boundary
would be established on a site-specific
basis, but could be for as long as the
permit remains in effect. Nothing in this
provision, of course, would prevent the
transfer of property subject to a
conditional remedy or other corrective

" action requirements. For a further

discussion of the property transfer issue.
see.section VLL.1. of this preamble.

This type of remedial approach may
often be appropriate for RCRA facilities,
for several reasons. First, permitted
RCRA facilities will typically be actively
managed properties, with viable owner/ -
operators who can control and restrict
access to the property. Typically,
exposure at such facilities (which have
permits to manage hazardous waste)
will be significantly less than at sites

‘where access is unrestricted. For

example, actual drinking of ground
water under the facility will not
generally occur, nor would residences
typically be found—as long as the site
remained a RCRA permitted facility.
Therefore, an appropriate remedy for
such a site might be the cleanup of
ground water contamination under the
site to a level consistent with current
exposures. Most RCRA facilities pose
significantly lower environmental and

human health risks than Superfund sites.

and therefore the need to pursue
complete cleanup at such facilities will-
often be less urgent. The use of

“cenditional remedies in appropriate

situations complements EPA’s overall
management goal of addressing the most
significant and urgent envnronmentdl
problems first. _
The Agency anticipates that there
may be a variety of facility-specific
-situations under which a conditional

-remedy would be appropriate, given the

nature of the contamination problem at
the facility, the capabilities of the
owner/operator and other factors such
as the level of risk and local public

facility where the contaminant sources
and releases are of no current threat, are
relatively remote from any potential
receptors and can be reliably controlled
to prevent further significant
degradation, and where the owner/
operator can he reasonably expected to
maintain an eifective, long-term
presence at the facility, and thus able to

- prevent exposure to contaminants

during the conditional remedy. EPA

F4701.FMT...[16,30]...7-08-88

~ coricerns. Orie example could be a large - -

" recognizes that decisions regarding the

appropriateness of conditional remedies

.could often have important implications

for owner/operators, as well as others
who may be affected by or who have
interest in the long-term environmental
conditions.of these facilities..Such _ _

_decisions must be made in careful

consideration of relevant, site-specific
factors. The Agency specifically
requests comment regarding which
factors should be considered—and
how—in determining the :
appropriateness of conditional remedles
and whether more formal criteria should
be specified in the rule for making such -
decisions. _

Conditional remedies would not be
appropriate in situations where EPA or’
the authorized State lacks reasonable
assurance that further environmental
degradation will not occur. For example.
a conditional remedy would not he

~ appropriate in the case of a fast moving -

plume or in circumstances where the
hydrogeology of the area suggests that -
additional vertical migration will likely
occur despite the implementation of
engineered systems or devices to control
plume migration. Further, conditinnal
remedies may not be appropriate in
situations where a site with ground
water contamination is located in close
proximity to an environmentally
sensitive area. In the case of Federal |
facilities, conditional remedies may be
frequently used because of a

" combination of factors. including

technical limitations on the ability to
achieve complete cleanup at facilities
which are often extremely large and
complex, and the unique financial
constraints placed on Federal facilities
by the nature of the federal budget
process.

The media cleanup standards, source

control actions, or other actions required

under a conditional remedy may or may
not be sufficient fci a final remedy.
Today's rule recognizes that in some
cases. there are technical limitations to
achieving complete cleanup of ground
water contamination. The proposal
recognizes this and allows technical
practicability to be factored into the
decisionmaking.process at a_particular
site both during the selection of
remediation alternatives to be

_considered and in the final

determination of appropriate remedies.
The Agency is particularly interested
in comments on this issue from the
States, who will ultimately be the.
implementing agencies for corrective
action. Comments are solicited as to -
whether States support this approach,
and whether they believe it reascnably
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- addresses corrective action problems at
facilities operating under State permits.

Section 264.525(f)(2) outlines the seven
specific requirements—or conditions—
that conditional remedies must comply

___with. Should any cf these conditions not
be met during the term of a facility's
permit, EPA would either impose new or
additional conditions to ensure
grdt'eetion or require the owner/
gperator to implement a “final” remedy:;
i.e., a remedy that fully meets the
standards of § 264.525(a)}. In any event,
such a final remedy would ultimately
have to be implemented and completed
at the facility before termination of the
permit.

Under a conditional remedy the
owner/opeérator would be required to
achieve media cleanup standards for
any releases that have migrated beyond

o the facility boundary as soon as
practicable. [n addition, the remedy
would have to prevent against any
further significant environmental
degradation This will typically involve
implementing source control measures
that will ensure that continued releases
(e.g.. leachate from a landfill to ground
water) are effectively controlled. In
order to achieve this standard of
protection, substantial treatment of
wastes or other containment measures
will often be required. In addition to
such source control measures, a’
conditional remedy would also be
required to have implemented

engineered systems or devices to control .

" the further migration of on-site releases
that have already occurred. For
example, in the case of a plume of “‘on-
site’ contamination (/.e. that had not
yet reached the facility boundary), that
would continue to migrate and further
contaminate the aquifer if left '
unchecked, the owner/operator would
be required to install, at a minimum,
some type of ground-water interception -
system or barrier system that would

. reliably halt such ccntinued migration.

The source control actions or other
actions required under a conditional
remedy to prevent further environmental
degradation may or may not be

- sufficient for a final remedy. In some
cases, further treatment of wastes or

- extra enginecred features might be.. .
required to achieve final remedial goals,
consistent with the provisions for
remedies under § 264.525 (a) and (b).
Likewise, the final remedy would also
require compliance with standards for
attaining media cleanup standards
within the facility boundary, as well as
outside the facility.

" Under a conditional remedy. any
treatment, storage or-disposal of wastes
required by the remedy would have to
be done in accordance with the

S-041999 0038(02)(26-JUL-90-1 2:46:52)

requirements for management of wastes,

as specified in proposed §§ 264 550—

- 264.559.

Today's proposal would require that
financial assurance for the remedy be
demonstrated. The Agency recognizes
that financial assurance may-oftenbe -
very important in ensuring the
effectiveness of a conditional remedy,
as well as ensuring that final cleanup of
the facility will be achieved. Comment is
solicited as to the types of financial
assurance requirements that should be
imposed on conditional remedies.

Since a conditional remedy may allow
some contaminated media to remain on
the facility during the course of the

~ remedy, a critical feature of the remedy

will be ensuring adequate controls to
prevent against exposure to such
contamination. Controls could be
engineered features, such as fences or
other physical barriers to restrict access

to those areas of the facility. Other non- -

engineered controls, such as
nrohibitions against use of on-site

- ground water for drinking water, could

also be required and written into the
permit.

EPA solicits comments on the overall
concept of conditional remedies, and on

the specific conditions and requirements -

that should be imposed in implementing
such remedies.

G. Permit Modification for Selection of

" Remedy (Section 264.526)

After a preliminary selection of
remedy, the Agency will need to revise
the permit to incorporate the remedy.
This decision (selection of remedy) is a
major one in the corrective action

process, and the public is entitled to

review and comment on the Agency's
preliminary decision concerning
appropriate remedial activities at the
facility. Moreover, this modification

provides -an opportunity for the public to

comment on activities (e.g., the remedial
investigations and the CMS) that have
led up to the identification and selection
of the remedy. As a result, the Agency
believes that a major modification of the
permit is appropriate. Therefore, the
Agency is proposing today in

§ 264.526(a) to require a major permit

-modification for the purpose of

specifying the selected corrective
measures and imposing a schedule of
compliance for implementing the
remedy.

The regulator_, duthonty for a major
permit modification is found in 40 CFR
270:41, us aumended by proposed '
§ 270.41(a}{5)(ix) of today's regulatlon
No changes are being proposed in
tocay's rule for the major modification
process, which requires a 45-day notice
and comment period, a response to

F4701.FMT...[16,30]...7-08-88

comments, and a public hearing if such a

" hearing is requested. (Regulaticns

concerning standards for major
modifications are located at 40 CFR
270.41; governing procedures are found
in 40 CFR part 124.)

~* Opportinities for public involvement”

in the corrective action process bevond
the modification for selection of remedy
are discussed in Section VIII of today’s

preamble.

Proposed § 264.526(b) specifies seven
elements that would be included in the
modified permit. The proposed
modification and its accompanying
statement of basis would provide a
framework for the facility owner/
operator's and the public's

'

Rty

understanding of the remedial activities -~

selected for the facility. First, the .
proposed modification would have to
include a description of the technical
features of the remedy necessary to
achieve standards for remedies as
stated in proposed § 264.525(a). This
description must be complete.enough to
enable a reviewer to determine that it
complies with the standards for
protectiveness, attainment of media
cleanup standards, source control, and
waste management practices imposed
on all RCRA remedies under

§ 264.525(a}. For instance. if an
incinerator is to be constructed to

" incinerate waste at the facility. the

description would generally indicate the
type of incinerator proposed. the part
264 performance standards the
incinerator would meet, the capacity,

"etc. The remedy description might also

need to specify equipment or design
features needed to address air releases
from the treatment process [e.g., air
strippers used to remove volatile
organics will generally be required to
have a control device such as a carbon
adsorption unit). The technical features
required should be provided in sufficient
detail to allow meaningful comment and
to provide the facility owner/operator

_clear guidance in developing a remedial
-design. (See discussion of remedy design

under section VL.H of today’s preamble.}
At the same time, EPA believes that
many details of the remedy—for

incinerator needed tc meet the
performance standards or the exact
nature of emissions contro! devices on
tanks—might not be available at this
stage and would be addressed during
approval of the remedy design.
Second, today's proposal would
require-in § 264.526(b}(2) that media -
cleanup standards established during -
remedy selection be included in the

modified permit. .
000037
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Third, proposed § 264.526(b}(3) wonld
regquire that the modified permit
describe conditions the permittee must

- fulfill to demonstrate compliance with

-the media cleanup standards
established in the remedy selection
process under § 264.525(e). For example, -
the modified permit might require the
owner/operator to continue monitoring
ground water over a certain period of
time after a cleanup standard has been
achieved to ensure that the level is not -
subsequently exceeded. In addition, the
permit might specify where ground
water would be monitored to measure
compliance. Again. specific details on

. compliance measurements might not be
available at remedy selection, but would
be addressed through remedy design.

Proposed § 264.526(b}(4) would
require the Regional Administrator to
specify standards applicable to the
management of corrective action wastes
in the permit. For example, if the remedy
selected specifies use of a temporary
tank at the facility for the purpose of
waste treatment, any design, operating
or performance standard deemed
applicable to the operation of the unit
would be included in the modified
permit by the Regional Administrator.

Fifth, any procedures the permittee
must follow to remove, decontaminate,
or'close units or structures used during
remedy implementation would be
specified in the permit, as well as any
post-closure care required. In the

.example of the temporary unit used
‘above, the Regional Administrator
would specify any closure standards
that applied to the temporary unit if the
unit was employed to treat hazardous
waste. .

Proposed § 264.526(b)(6) would
require that the modified permit include
a schedule for initiating and completing
all major technical features and
milestoneés of the remedy.

Finally, the modified permit must
include {under § 264.526(b}(7)} any
requirements for submission of program
reports or other information deemed
necessary by the Regional &
Administrator for the purpose of
overseeing remedy 1mplement§txon and

" progress. For further discussion-of the-
" remedy selection process and
components of the decision-making
process, see section VLF of today’s
preamble.

The Agency believes that these
minimum requirements—a description of
the remédy’s technical features, the
cleaniip standards that must be -
achieved, the standards that must be
met to demonstrate compliance with the
media cleanup standards, standards
applicable to the management of
corrective action wastes; requirementis

5-041999 0039(02)(26-JUL-90-12:46:56)

for removal, decontamination, closure,
or post-closure of units or devices
employed during remedy
implementation, a schedule of
compliance, and requirements for

* reporting—are the mostimportant -

decisions the modified permit must
reflect. Further, they are essential to
inform the public fully of the Agency’s
preliminary decision when the draft -
permit modification is issued for notice
and comment.

In addition to the draft permit
modification itself, EPA would also be
required to publish, under the permit
modification requirements, a statement

of basis. This statement, which would
be roughly analogous to the Superfund
Record of Decision (ROD). would
generally describe the basis for EPA’s
tentative remedy selection or approval
and an explanation for the cleanup
levels chosen. In addition, EPA would
generally make the remedial
investigation and the CMS reports
available to the public for review. The
scope and content of the statements of
basis will vary widely, of course,

" depending on the complexity of the site,

the nature of the proposed remedy, the
level of public interest, and other
relevant factors. In any case, they
should be sufficiently detailed for the
public and the facility owner/operator
to understand and comment on the
Agency's tentative decision, and the
studies and conclusions leading up to
the decision.

The permittee, based on the remedy
selected and approved in the final
modified permit, will be required under
proposed § 264.526{c) to demonstrate

- financial assurance for ccmpleting all’.

required remedial actions specified in
the modified permit. The proposed
regulations for financial assurance for
corrective action [FACA) (51 FR 37854),
as discussed in sections IV.D and
VII.C.5 of today's preamble, may be
used as guidelines by owner/operators
for demonstrating the required financial
assurance. '
Today's proposed § 264.526(c) would
require the permittee to demonstrate
financial assurance no later than 120
days after the modified permit becomes
effective. The Agency believes that this
approach is needed since the remedy
proposed for the facility in the draft

_permit modification may be altered in

response to comments, and since final
detailed remedy design, construction,

- operation, and maintenance plans which
will provide significantly improved cost -

‘estimates may not be submitted until
after the modified permit is in effect.
The Agency chose 120 days to promote
consistency with other RCRA financial
assurance provisions. Experience in

F4701.FMT...[16.30]...7-08-88

implementing the financial assurance
provisions under 40 CFR part 264,
subpart H, has shown that 120 days is a

- reasonable period of time for owners or

operators to obtain financial assurance

~mechanisms:The Agency-is specifically- - -

soliciting comment on this proposed
provision today, and whether 120 days
after the final remedy decision is
imposed is an appropriate length of time
for demonstrating financial assurance.

In addition, proposed § 264.525(c)(2)
would allow the Regional Administrator
in certain circumstances to release the
facility owner/operator's mechanisms
establishing financial responsibility for
closure and post-closure financial
assurance at the time financial
assurance for corrective action is
established. This amendment is
necessary to address situations where
corrective action is conducted at
regulated units—particularly under the
subpart F requirements of § 264.100—
and the corrective action schedule of
compliance replaces the unit's closure
plan. In these cases, it will generally be
appropriate for the Regional
Administrator tc release the facility's
financial assurance for closure and post-
closure for that unit and allow the
facility to apply the mechanisms to
financial assurance for corrective
action. In addition, at the point where
the unit subject to corrective action is
effectively closed in accordance with
the corrective action schedule of
compliance, the Regional Administrator
would have the authority under today's
proposal to release the owner/operator
from third-party liability requirements
with respect to that unit. This proposed
requirement is consistent with the
current provisions of subpart H, which
generally provide for the release of
third-party liability mechanisms at the
time an owner/operator certifies final
closure.

Section 264.526(d) provides for phased
remedies when considered appropriate
by the Regional Administrator. The
concept of phased remedies is similar to
the designation of “operable units” in
CERCLA. Remedial actions at CERCLA
sites are often managed in stages called

“operable units since it is often not

feasible, for a variety of reasons. to
clean up an entire site in one action.
Operable units under CERCLA, or
remedial phases under RCRA. may
consist of any logically connected set of
actions performed sequentially over

_ time, or concurrently at d]fferent parts

" of asite:

One example of a enuahon where a
phased remedial approach would be
useful is where treatment of waste is
desirable: but where a suitable

000038
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treatment technology or adequate
treatment capacity is not currently
available, although it is expected to be
available in the foreseeable future. In
such cases, remedial phases might

““consist initially cf limited'measures to

stabilize the wastes, to be followed by a
complete response action when an
appropriate treatment teohnology or
capacity becomes available

Another example of a phased
approach would be a requirement to
install a ground-water pump and treat
system to control further movement of a

" contaminant plume and begin the

cleanup process, prior to specifying the
source control measures necessary for
the releasing unit(s). Conversely, source

controls at a SWMU (or SWMUs) might .

be required prior to installing the pump

and treat system. This kind of approach

would be desirable, in many cases,
where the disintegration of the
engineered structure of the unit(s) is
resulting in continued significant
releases, but the concentration of the
hazardous constituents in the ground
water had not reached levels or
locations that threaten exposure of
humans or sensitive environmental
receptors to hazardous constituents at
harmful levels in the near term. -
Any initial remedy phases should be -

" consistent with, and complementary to,

the final remedy that is selected

-according to'§ 264.525. The separation of

a remedy into phases should in no way
impede future cleanups; rather, this
approach should often be useful in
taking early action to prevent further
degradation while other problems are
still in a study phase

The Agency has determined that the
use of phased remedies for managing
corrective action at RCRA facilities is
appropriate for many of the same
reasons the concept is used at .
Superfund sites. Using remedial phases
at RCRA sites will provide the Agency
with more flexibility to require remedies
tailored to site-specific considerations. It
may be advantageous at a particular
RCRA facility to address releases from
an individual SWMU or group of
SWMUs in stages, focusing first on

_those releases that pose the greatest risk’

to human health and the environment,
while allowing releases posing less risk
to be addressed later.

H. Implementation of Remedy (Sections
264.527-264.531)

1. Remedy Design (§ 264.527). After
EPA has approved the remedy through
the permit modification process, the
facility owner/operator will often be
required in the modified permit to
develop a remedy design. Proposed
§ 264.527 would require the permittee to
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prepare detailed construction plans and
specifications for implementing the
remedy. The schedule for submission of
the plans would be included in a
schedule of compliance detailed in the

- permit-This proposed requirement-is

analogous to the Superfund program'’s
adoption of design standards following
the Record of Decision on remedy
selection. The Agency wouid approve or
modify the design and incorporate it into
the schedule of compliance.

Designs required under § 264.527 must
include specifications that demonstrate
compliance with the applicable
standards for management of hazardous
and/or solid wastes during
implementation of the remedy. as
determined by §§ 264.550 through
264.552 of today’s proposal. The
information required would be similar to
the information typically required about
units and processes at facilities in part B
applications.

The permittee would also be required
under proposed § 264.527 to submit
implementation and long-term
operation, monitoring, and mdmtenance
plans, a project schedule, and a program
to assure quality assurance during the
construction phase (if any) of remedy
implementaticn. Such information would
include specific.dates for major
milestones and project completion as
well as other significant events.

Proposed § 264.527(b) would require
the permittee to implement the remedy
according to the plans and schedules
approved by the Regional Administrator
and in a manner consistent with the
objeciives specified for the corrective
measures during remedy selection.
Section 264.527(a) will provide. that the
approved schedule and specifications
become an enforceable part of the
permit.

Proposed § 264.527(b)(2) would
require the permittee to place a copy of
the approved design plans and
specifications in the information
repository if the facility is required by
the Regional Administrator to maintain
such a repository under the authority of
§ 270.36. All permittees would be
required, under proposed § 264.527(b)(3).
to provide written notice of approval of

‘remedy design to those persons’on the

facility mailing list. This notice would
provide individuals on the facility
mailing list a notice of the location of
the approved remedy design and
specifications and provide information
on the availability of those documents
for public review.

Addmonally proposed § 264. 527(b)[ }
would require the permittee to amend
the corrective action cost estimate and
adjust the amount of financial assurance
demonstrated. if necessary, after
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approval of the remedy construction
plans and specifications. These plans
will provide improved cost estimates
compared to those developed during
modification of the permit. Therefore, to

--ensure-that adequate-amounts-of funds .

are available to cover corrective action
costs, the amount of financial assurance
demonstrated must reflect the revised
cost estimate derived from the final
construction plans and specifications.
2. Progress Reports (§ 264.528). Since
implementation of remedies will often
take place over extended time periods,
§ 264.528 of today’s proposal provides
that the Regional Administrator may
require periodic progress reports from

" the permittee. These progress reports
. may contain information on-

construction, operation, and
maintenance of the selected remedy.
The Regional Administrator would
specify the-frequency and format of such
reports in the permit schedule nf
compliance, when s/he approved the
remedy design. Such reports would be
designed to summarize the progress of
remedy implementation, discuss
changes or problems with the remedy,
and provide data obtained during
remedy implementation.

The timing and content of progress
reports will vary from site to site.
Factors that may be used by the
Regional Administrator in determining
what progress reports are necessary for
a given site include complexity of the

. waste mixture, complexity of the

remedy, hydrogeologic and climatic
conditions, and potential for exposure.
These factors are qualitative measures
of the risks posed by contamination at a
specific site. The Agency intends to
monitor closely those sites at which the
risk to human health and the .
environment is greatest. For example,
the frequency of progress reports may
be greater at sites where there are
complex remedies and/or a high
potential for exposure to contamination
than at sites where remedies are simple
and the potential for exposure is low.
Reports required by the Regional
Administrator will be tailortd to meet
site-specific conditions. Where

‘necessary, progress reports may be -

required to contain detailed information .
on remedy implementation. In other

- cases, such as where the remedy is

simple. the progress reports may be less
detailed.
The Agency considered several

_alternatives to today's proposal for

allowing discretion. to the Regional
‘Administrator in requiring progress
reports. These included: Not requiring
progress reports from any facility;
requiring submission of reports on a
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routine basis from all facilities
implementing remedies; and requiring
development of progress reports which
would be kept on file at the facility and
available for inspection by EPA. The
_ - Agency has tentatively rejected these
=== ~«=—glternatives,; because-it believes-that the
variation among sites will require that -
reporting (including frequency of
reporting) be tailored to the specific site.
All raw data and information
developed or submitted during remedy
implementation (including design,
laboratory reports, efc.) must be
maintained in the operating record of
the facility as long as the facility
operates under a RCRA permit,
including any reissued permit following
initiation of corrective action. This '
requirement is proposed in § 264.528(b)
and is necessary to ensure that periodic
reviews at the site will have all data
available for inspection.
3. Review of Remedy Implementation
(§ 264.529). Under the regulatory
authority proposed in § 264.529, EPA
would review remediation activities on
a periodic basis. Such reviews will take
place throughout the design,
construction, operation, arid
maintenance of the corrective
measure(s). The Agency's review of
remediation activities will consist both
of a review of progress reports
" submitted by the permittee and, where
necessary, on-site inspections and
oversight of remedy design,
construction, operation, and
maintenance. The Agency intends to
focus on-site inspections on areas
identified for oversight in progress
" reports or prior Agency reviews.

The Agency believes that the
authority to perform close reviews of
remediation activities is an essential
element of the corrective action
program. Experience in the HSWA
corrective action program and the
CERCLA remedial program has
demonstrated that timely and close
oversight of cleanup activities is
essential in many cases to ensure that
remedies are effectively implemented.
For example, oversight of the remedy
may indicate that the technology
originally called for in the design plans
is not in fact successfully meeting the
media cleanup standards. Proposed
§ 264.529 provides EPA with the
authority to take steps to remedy such
implementation problems. .

The Agency intends to work closely
with permittees by overseeing remedy
implementation and addressing

- problems in a timely manner. Where

the selected remedy. the Agency will
attempt to settle such problems
informally with permittees to ensure
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- ~problems-arise during implementa’tion‘df .

prompt completion of the remedy in a
manner which adequately protects
human health and the environment. In
some cases, the Agency may determine
that an enforcement action under
section 3008(a) is necessary to compel

——-compliance-with the.permit..In.other .

cases, where no resolution of
disagreements appears possible, or
where the contemplated change is one
that warrants additional public
participation, proposed § 264.528 would
allow the Regional Administrator to
initiate a permit modification using the
procedures laid out in 40 CFR 270.41 or
those proposed today under § 270.34(c).
If the Regional Administrator believes
that a disagreement over a proposed
provision is suited to alternative cispute
resolution, she/he may seek resolution
“using the procedures described in
section VL.L.7 of today's preamble. A
more detailed discussion of

circumstances which may require permit -

"modifications may be found in section
VLL of today's preamble.

The Agency also considered, but
rejected, requiring a specific number of
facility inspections during remedy
implementation. Because the variety of
problems to be addressed under today's
proposed regulation is extensive (as is
the range of proven reliability of -
technologies which may be employed to
address the problems, complexity of the

-site, and potential for exposure), the
Agency has concluded that frequency of
site reviews must be a case-by-case
decision. '

4. Completion of Remedies (§ 264.530).
Proposed § 264.530 would establish
criteria by which the owner/operater
would demonstrate the completion of

" remedies.

Section 264.530 would specify that
corrective measures required in the
permit are complete when three
conditions have been met. First, under
proposed § 264.530{a)(1), the
requirements for compliance with all
media cleanup standards (or alternative
cleanup levels) as specified in the permit
would have to be met. For example, if
both a ground-water and soil cleanup
standard are specified in the permit, the
cleanup standard must-have been
achieved for each medium-before the-
facility meets the criterion of
compliance with all media cleanup
standards. In addition, after initially
achieving the cleanup standard the
permittee generally would be required to
monitor the medium for an additional
period of time to ensure that the remedy
was in fact complete and that

contaminant levels did not sub's'équently k

exceed the cleanup standards under the

provisions of proposed § 264.525{e). This
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requirement is discusses in section
VIF.7.c of this preamble.

Second, under proposed
§ 264.530(a)(2), all actions required in
the permit to address the source or
sources of contamination-must have

designed to prevent continued
contamination in the future. One type of

. source control which may be required is

construction of a structurally sound cap
on an inactive SWMU to prevent future
contaminant migration to surface water
which could potentially result from
rainfall runoff from an uncovered
SWMU. :

Third, under proposed § 264.530{a){3).
the permittee would have to comply
with procedures specified in the permit
for removal or decontamination of units,

-equipment, devices, or structures
-required to implement the remedy. In

other -words, temporary structures or
equipment necessary to conduct the

. remedy must be removed or

decontaminated to complete the remedy.
For example, liners or the contents of

disposed of according to appropriate
waste management practices. Units -
employed during the remedial activities
to manage hazardous waste will be
required to meet the closure
performance standards for the
appropriate type of unit. (Closure would
not be required, of course, if the owner/
operator wished to continue use of the
unit to manage waste and continued use
was allowed in the permit.)

Proposed § 264.530(b) would establish
procedures that permittees must follow
to document that corrective measures
have been completed in accordance
with the requirements of § 264.530(a).
Upon completion of the remedy. the
permittee would be required to submit a
written certification to the Regional
Administrator by registered mail stating
that the remedy has been completed in
accordance with the requirements of the
permit. The certification must be signed
by the permittee and by an independent
professional skilled in the appropriate
technical discipline. The Agency
believes that a certification by an
independent professional is necessary
because the-permittee-may lack the-.
expertise and the incentive to judge
adequately the compliance of the
remedy with the applicable
requirements specified in the permit.

The Agency is not proposing to
specify the types of independent
professionals who must certify

o

.--been.satisfied. This provisionis____ . _ _

- temporary waste piles would have to be

completion of the remedy. The Agency *

proposes to require. certification by an
appropriate independent professional in
recognition that different certifications
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-may require different skills (e.g., an
engineer may be appropriate in some
cases whereas a hydrogeologist might
be more appropriate in another).

The Agency considered, but is not
proposing, a requirement that all
supporting decumentation be submitted
along with the certificate of completion.
Since, in most cases, the Regional
Administrator would have required
submission of periodic progress reports
on remedial activities and since the
supporting information must be
available at the facility for inspection,
the Agency believes that submission of
all documentation will not be necessary.

Upon receipt of the.certificate of =~
completion, the Regional Administrator
would determine whether the remedy
has been completed in accordance with
the requirements of proposed § 264.530.
If the Regional Administrator
determines that the applicable
requirements for remedy completion
established in the permit schedule of
compliance have not been met, the
Regional Administrator would generally
notify the permittee of such a decision
and of the steps that must be taken to
complete the remedy. After such steps

svhave been taken, the permittee should

submit a new certificate of completion
in accordance with the requirements of
this section.

When the Regional Administrator has
determined that the remedy is complete,.
the permittee will be released from the
financial assurance requirements for
corrective action under §§ 264.500(c)
and 264.526(c).

The Agency is proposing, in
§ 264.530(c)(1), that the permit will be
modified according to the Class 1lI

~ procedures for owner/operator-initiated

modifications (§ 270.42), to terminate the
permit schedule of compliance when all
required corrective action is'determined.
to be complete.

- Generally, remedies requ.red under
subpart S will be considered complete
only when all measures at a facility.
have been completed. Thus, if separate
remedies are implemented for several
units at a facility, all remedies must be
completed before the Agency considers
corrective action at the facility to be
complete. For example, if a remedy for
releases from two units at a facility is*”
complete, but a different remedy for
releases from three other units at the
facility is incomplete, the Agency will
not consider corrective action for the
facility complete.

In some situations, however (e.g..
where essentially separate remedial

activities addressing releases widely
geparated in location and affecting
different environmental media), it may
be possible for the cwner/operator to
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demonstrate that some portion of the
remediation require:] has been
successfully completed though other
required actions are still underway. This
will usually be the case where the
remedy chosen for a facility is a phased

-.remedy. divided under proposed
. § 264.526(d). In such cases, the Regnonal

Administrator may allow submission of
certifications of partial completion of
remedies by the owner/oporator
Certifications of partial completion wi
be.handled in a manner analogous to
certifications of partial closure and are
provided today in proposed § 264.530(d],
which includes a provision for partial
release of the financial azsurance
mechanism as well. However, until all
corrective action activities required in
the permit are complete the owner/
operator must continue to comply with
all implementation and reporting
requirements specified in the permit
which have not been specifically
satisfied to date.

5. Determination of Technical
Impracticability (§ 264.531). This
proposed section is intended to address
situations where a performance
requirement set for a selected remedy in
the permit cannot techrically be

N
i

. achieved after reasonably efforts to do

so0 have been made by the permittee. An
example of such a situation might be -

where hydrogeologic and geochemical -,

factors that were not fully understood at
the time of remedy selection prevent the
attainment of a media cleanup standard

- for ground water

EPA will require owner/operators to
put forth active efforts to achieve all
requirements of the selected remedy. If
the selected remedial technology proves
not to be capable of attaining a media
cleanup standard or other remedy
requirement (such as a source control
measure), EPA may require the owner/
operator to examine alternative
technologies that arc available and that
may be able to achieve the requirement.
If such an alternative technology is
identified, and is compatible with the
overall remedial objectives (e.g., would
not create unaccepltable cross-media
impacts), the permit will be modified to
require implementation of the

technology. {See discussion of review of

remedy implementation under
§ 264.529.)

EPA will examine, on a case-by-case
basis, the owner/operator's efforts to
achieve remedy requirements.
Comments are solicited as lo what
cbjective factors may be examined in
making these judgments.

If the Regional Administrator
determines that attainment of a remedy
requirement is not technically
praclicable and no practicable
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.

aliernative technologies are available, it
will be necessary ‘o determine what
alternative, or additional, requirements,
if any, will be needed to ensure that the
remedy adequately protects human
health and the environment. If, for
example, attainment of a cleanup
standard for ground water is determined
to be technically impracticable,
additional measures {e.g., facility access
controls] to control long-term exposure
to the ground waler may be needed if
the ground water is not drinkable.
Likewise, if treatment of contaminated
soils to specified levels were not
technically feasible, the soils may need
to be covered or disposed of in a unit
with upgraded engineering controls for
release prevention. In some cases, the
Regional Administrator may determine
that no alternative or additional
requirements are necessary. For
example, the total risk from the site may
be acceptable, although some
carcinogenic constituents may exceed
the desired risk level established by the
media cleanup standard.’

If attainment of a media cleanup
standard is determined {o be technically

_ impracticable, it is not the intention of

EPA to modify the standard to a less
stringent level. Media cleanup standards
represent levels that are determined to
be protective of human health and the
environment; a finding that such
‘standards cannot be met does not affect
the desirability of achieving those
levels. A determination of technical -
impracticability thus represents a
finding that remediation to protective
levels cannot be azcomplished from a
technical standpoint, and that the
owner/operator will not be required to
continue to expend resotrces to meet
the standard.

A determination of technical
impracticability does not relieve the
owner/operator of his ultimaie -
responsibility to achieve the specific
remedy requirement. If such a
determination is made, but subsequent
advances in remedial technology or
changes in site conditions make
achievement of the requirement
technically practicable, EPA reserves
the authority to modify the permit (if the
permit.is still in force} or take other
appropriate action to require attainment
of the standard or other requirement.

I Interim Measures (Section 264.540)

This section would establish the
Agency's regulatory authority to compel
permittees to conduct interim measures.
As part of its overall strategy for
implementing the corrective action
program, EPA intends to place strong
emphasis on using this interim measure

0000412
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authority to expeditiously initiate

_cleanup actions, especially in situations
- where it is clear that such a measure

will be a necessary component of the
final remedy. The need for interim

- measures should.be assessed early in . __
the corrective action process, as well as

in subsequent phases as more
information on releases and potential

_remedial solutions become known.

Under proposed § 264.540(a), the
Agency could require the permittee to
conduct interim measures at a facility
whenever the Agency determines that a
release from a SWMU ({or, based on site-
specific circumstances, a threatened
release) poses a threat to human health
or the environment. Interim measures’

- will be specified in the schedule of

compliance, and will generally serve to
mitigate actual threats and prevent
imminent threats from being realized
while a long-term comprehensive
response can be developed.

Interim measures may encompass a
broad range of possible actions. In some
cases, such measures will involve
control of the source of the release,
while in other cases, control of the
contaminated medium, or other .
exposure controls, will be necessary.
For example, a permittee responsible for
contamination of a public drinking
water supply may be required to make
available an alternate supply of drinking
water as an interim measure. until the

" contaminated surface or ground water
‘can be remediated. A permittee could

also be requxred as an interim measure,
to initiate d ground-water pump and
treat system to control the further
migration of contamination, if it were
determ:ned that further significant
degradation of the aquifer would occur

-while options for the ultimate remedy

for the facility are being studied. Other

-examples of interim measures include

fencing off an area of contaminated soils
to prevent public access, or overpacking
of drums that are in poor conditjon to
prevent possible leakag’?z.

The Regional Administrator will

" consider the immediacy and magnitude

of the threat to human health or the
environment as primary factors in

~ determining-whether an interim

measure(s) is required. Proposed

§ 264.540(b)(1)-(9) lists factors which the
Regional Administrator may consider in
determining whether an interim measure
is required. These factors include: (1)
The time requiréd to develop and

_implement a final remedy: (2} actual or
potential exposures of nearby

populations or animals to hazardous
constituents; (3) actual or potential
contamination of drinking water
supplies or sensitive ecosystems; (4)

S-041999 0043(02)(26-JUL-90-12:47:11)
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further degradation of the medium
which may occur if remedialaction is
not initiated expeditiously: (5) presence
of hazardous wastes or hazardous

" constituents in drums, barrels, or other
bulk storage containers that may posea

threat of release; (6) presence of high
levels of hazardous constituents in soils

" at or near the surface which may

migrate; (7) weather conditions which
may cause releases of hazardous
constituents or migration of existing
contamination; (8) risks of fire or
explosion or the potential for exposure
to hazardous constituents as a result of
an accident or failure of a container or
handling system; and, finally. (8) any
other situations that may pose threats to
human health or the environment. For
example, consideration of high levels of
hazardous constituents in surficial soils
at a facility located adjacent to a
surface water body (see § 264.540(b)(6)}
used as a drinking water source may
lead the Regional Administrator to
conclude that immediate excavation of
the contaminated soil or other
containmernt measures are needed to
-prevent a threat to the surface water
which could result from runoff after a
heavy rain.
Proposed § 264.540(c) wou'd require
the Regional Administrator tc notify the
« permittee in writing of required mtenm
measures, and would require the
permittee to initiate the interim
measures as soon as practicable. In
some situations, such as an actual
e:nergency situation, the Regional
Administrator might require the interim
measure to be initiated immediately,
with little if any formal procedures.
More typically, however, the Regional
Administrator will initiate a permit
modification under either § 270.34 or
§ 270.41 as appropriate, to specify the .
required interim measure. Section 270.41
modification might be used, for example,
if installation of an extensive ground-
water pump and treat system were
required. This would be appropriate
since such a requirement would be
resource-intensive for the owner/ 4
operator, would likely serve as the basis
for a final remedial action at the facility
during.a later decision-making_ process.
conducted by the Agency, and would
indicate a serious concern for
concentrations of contaminants in the
ground water about which the public
should receive the extensive notice and
comment opportunities provided by that
procedure. Conversely, if the interim

 measure were designed-to-address

problems of lésser magnitude, the
procedural requirements of the permit
modification proposed today in § 270.34
may be sufficient.
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The proposed regulaiions in this
subsection are similar to those in the
removal section of the NCP under
CERCLA (see 40 CFR 300.415). In tnany
cases, the. Agency expects that needed
interim meacures will be undertaken

‘voluntarily by the owner/operator

without the need for permit

modification. In some cases, however,
the use of CERCLA removal authorities
or Section 7003 of RCRA may be
appropriate; as in a situation where the
permittee is unwilling to respond quickly
to an exposure problem that merits an
immediaie response; and where a permit
modification to compel the response
would cause unacceptable delay. For
example, this would be the case if high
levels of constituents had migrated from
the facility and were affecting nearby
drinking water supplies and the owner/

“operator was unwilling to voluntarily’

make available an alternate source of
drinking water to affected populations.
The Agency would first act to protect

“against potential exposures, then act to
‘compel the permittee to comply with

other conditions necessary to protect
human health and the environment.

Section 264.540(d) indicates the
Agency's intent for interim measures
taken at a facility to be consistent with
any further remedy that will be
implemented at the facility after full
characterizations of the contamination
under the RFI and selection of the final
remedy under proposed § 264.525.

The Agency has developed guidance
for imposing interim measures under
RCRA. Interim Final RCRA Corrective
Action Interim Measures, OSWER
Directive 9902.4, May, 1988. Contact:
Tracy Back (202) 382-3122.

As the discussion above indicates,
interim measures are-one type of
corrective measure which may be
required under the authority of section
3004(u) of RCRA. In considering the

‘statutory requirements ior a

demonstration of financial assurance by
owner/operators for taking corrective
action, the Agency evaluated several
approaches to financial assurance for -
interim measures.

In many cases, a requirement to
demonstrate financial assurance for
interim measures may serve no useful
purpose and may actually contribute to -
delays in facility cleanups. For example,
where an interim measure is imposed
requiring removal of barrels containing
hazardous conslituents (similar to a
removal action under CERCLA] it would
be unnecessary to-require a -
demonstration of financial assurance,
since Co'npliancc would be relatively
inexpensive and could bo quickly

complclcd
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. In other cases. interim measures could
be relatively extensive and could be
conducted over a period of several
years. This could be the case, for

_example, where a well system must be
-installedto stop a plume.of . ___ _

contamination from further migration at
a highly complex site until a final
remedy could be implemented, or where
4 soil treatment system is installed
which would require several years to
achieve required contaminant
concentration levels. In these kinds of
cases, a demonstration of financial
assurance for interim measures will not
substantially impsci the implementation
of the inierim measures and wculd
promote the Congressional intent of
ensuring that adequate funds are
available to complete the required
actions. I such a case, requiring a
demonstration of financial assurance for
an interim measure within 120 days of
the imposition of the interim measure
may be reasonable.

Anotter option for addressing the
question of financial assurance that was
considered by the Agency, but was
rejected, would have interpreted the
requirement for financial assurance to
apply only to final remedial actions '
required by the Agency. Still another
possible reading of the statute might
lead to the conclusion that imposition of
any type of corrective action would
require a full demonstration of financial
assurance. The Agency has concluded
that the objective of the corrective’
action provisions, which is to remediate
environmental problems in an
expeditious manner and the financial
assurance objective of ensuring
adequate funding for remediation,
should be balanced on'a case-by-case
basis for interim measures. The Agency
specifically solicits comments on this -
approach.’

J. Management of Wastes (Sections
264.550-264.552)

1. Overview. In the course of
corrective action, facility owner/
operators will manage a wide range of
wastes, includirig both wastes that meet
the RCRA definition of hazardous waste
and those that do not. Sections 264.550- -
264.552 of the proposed regulations-
would establish standards for the
management of these wastes during
corrective action. Under these sections,
wastes that meet the RCRA regulatory
definition of hazardous waste must be
managed in accordance with the
applicable standards of 40 CFR parts

" 262, 264, 268, and 269, with certain

exceptions (see following discussion of
temporary units). In addition, statutory
land disposal restrictions will be
triggered when restncted hazardous
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.wastes are placed into a land dispesal

unit, and minimum technology
requirements will apply to new or
replacement units and lateral
expansions of existing units. Finally,
non-hazardous solid waste must be

handled according to applicable subtitle”

D standards, except where the Regional
Administrator determines that .
additional controls-are necessary to
protect human health and the
environment. '

In general, owner/operators will also
have tc comply with all other applicable

Federal, state, and local regulations. The -

basic responsibility for complying with
any applicable permits and
requirements will be the owner/
operator’'s; however, the EPA or State
permit writer will consider these
requirements in selecting a remedy and
will take steps to ensure that remedies
selected are consistent with other ’
Federal or State standards.

2. General Performance Standard

(§ 264.550). Section 264.550 proposes a

general performance standard for
management of all wastes during
corrective action. Under this standard,
the Regional Administrator may impose
any requirements on the management of
corrective action waste that s/he deems
necessary to protect human health and
the environment. This standard applies
both to solid and to hazardous waste
managed as part of RCRA corrective
action requirements. This general
standard derives from the statutory
mandate of section 3004(u} to require
corrective action; as a corollary to this
authority, the Agency is authorized to
ensure that actions taken to implement
corrective actions do not themselves
pose unacceptable threats. EPA is
therefore obligated to impose controls
on management of wastes, pursuant to
remedial activities, as necessary to
protect human health and the
environmernt.

EPA believes this general
performance standard is necessary
because current regulations governing
treatment, storage, and disposal of solid
or hazardous wastes may not be
adequate in all situations involving
corrective action. In particular. many
cleanup activities that do not involve
treatment, storage, or disposal of
hazardous waste require special care to

- prevent release of hazardous

conslituents. For example, dredging of
surface impoundments or excavation of
soils containing volatile organics can
lead to significant releases of hazardous
constituents to the air, potentially
endangering workers or neighboring
populations. When such situations have
arisen in Superfund actions. EPA has
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imposed controls on cleanup activities.

such as prohibiting cleanup when the
wind was blowing in a certain direction
or requiring air monitoring and the
cessation ~f activity when a specific
level was exceeded. Requirements to

" controlair emissions froin RCRA ™~

permitted nuni‘s, when promulgated, mdy

-not be strictly applicable to certain
‘SWMUs. Proposed § 264.550 would give

EPA the authority to impose such
conditions, or other controls, as part of
correction action under section 3004(u).
. Section 264.550 proposes general

.performance standards for management

of all wastes during corrective action.
Under proposed § 264.550(a), wastes
must be managed in a way that is
protective of human health and the
environment and that complies with
applicable Federal, State, and local
regulations. Facility owner/operators
will be required to comply wiih all
applicable regulations in carrying out
corrective action; proposed

§ 264.550(a)(2) codifies this requirernent
as a reminder to owner/operators that
RCRA corrective action permit

- conditions do not absolve them of other

legal responsibilities.

However, there may be cases where a
State or local law stands as an obstacle
to the accomplishment of Congress’
purpose in enacting section 3004(u), or
directly conflicts with regulations
developed under section 3004(u). EPA
believes that in such rare cases where
State or local laws could be said to
frustrate the purposes of the statute, &
court might find such laws to be
preempted by RCRA. See, e.g. ENSCO.
Inc. vs. Dumas. 807 F.2d.745 (8th Cir.
1986). Alternatively, in the case of a
State requirement that could jeopardize
implementation of a remedy it may be
possible for the State to waive that
requirement.

3. Management of Hazardous Wastes
(§ 264.551(a)). In many cases, waste
subject to corrective action will meet the
regulatory definition of RCRA
hazardous waste. A facility owner/
operator would be handling hazardous
waste at a SWMU, for example, if it
contains listed wastes disposed of

.before November 19, 1980, or the wastes

fail the characteristic test. Also, releases
from hazardous waste management
units exempted from permitting
requirements, such as wastewater

_treatment units or 90-day accumulation.

tanks, may be hazardous waste even
though the units in which they are
managed-are exempt from permitting.
Similarly, soils and ground water
contaminated with releases of listed
hazardous waste will generally be
subject to subtitle C standards. Under
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current rules, a contaminated medium
that exhibits any of the charasteristics
identified in subpart C of part 261 or
contains a listed hazardous waste,
including (with certain exceptions) any
constituent generated by a listed waste
(e.g.. leachate), must be managed as
hazardous waste until it no longer
contains any of the waste, is deiisted, or
for characteristic wastes, until it no

" longer exhibits any of the

characteristics. Where wastes meeting
the RCRA regulatory definition of
“hazardous" are treated, stored, or
disposed of during corrective action,
they will be subject (with certain
exceptions; see discussion below) to the
standards of 40 CFR parts 262, 264, and
268 (or. in the case of air emissions, part
269 or the Clean Air Act). Proposed

" § 264.551(a) clarifies this point.

Proposed § 264.551(a). however,
would also allow the Regional
Administrator discretion to waive most
procedural requirements associated
with closure of hazardous waste
management units (subpart G of 40 CFR
part 264} for units created for the
purpose of managing corrective action
wastes. Procedural requirements that
may be waived include submission and
approval of closure plans, and specific
time frames for submission and review
of the plan and other activities
associated with closure.

EPA believes that the process for

" developing and reviewing remedies as

outlined in today's proposal, coupled
with the procedures that will be
followed in modifying permits to specify
remedies, provides an equivalent and
equally effective means of ensuring that
the applicable closure and post-closure
technical requirements are required of
units that are created and operated for
the purpose of implementing remedies.
Were the subpart G procedural
requirements to remain applicable to
those units, the result would be to have
two parallel, and essentially redundant
{and sometimes inconsistent), processes
for establishing technical requirements -
for remedial units. It should be
understood, however, that the general
performance standard for closure (see

§ 264 111), and the unit-specific
technical closure standards could not be
waived, and will be applied to new units
created during the remedy. .

Waiver of the subpart G procedures is
at the discretion of the Regional
Administrator. In some situations it
would be appropriate to require the
owner/operator to follow the subpart G
process for closure/post-closure for a
unit used in remediation activities. An
example could be where a unit (such as
a tank) is constructed and operated for
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the purpose of implementing the remedy
for the facility, but the owner/operator
subsequently chooses to continue to use
the tank after the remedial activity is
completed, for other hazardous waste
management purposes. Since the tank
would no longer be part of the remedy,
the owner/operator would have the
obligation to follow the normal
administrative procedures for closure of
the tank.

a. Temporary Units (§ 264.551(b)).
EPA is concerned that some technical
requirements for units prescribed in the
current 40 CFR part 264 regulations may
be inappropriate for management of
hazardous waste during corrective
action, and may in fact discourage
prompt cleanup. The Superfund program
has frequently found it necessary to
build temporary units to store wastes for
short periods of time before treatment or
final disposal. In many cases, the
Agency has found that full RCRA 40
CFR part 264 regulatory standards may
not be necessary for such short-term
storage taking place during the course of
remedy implementation, and that full
compliance with these standards could
in fact delay cleanup. For example. for
some remedies it will be necessary to
excavate soils contaminated with
hazardous wastes and store them'in a
pile for a short time (e.g.. a few days or
weeks), prior to treatment. Under
current RCRA regulations, the pile
would have to comply with the part 264
requirements applicable to waste piles,
such as minimum technology liner
requirements, ground-water monitoring,
and other operating and maintenance
requirements. As another example,
tanks will often be used for short-term
storage of hazardous wastes in the
course of a remedy: such tanks would
accordingly be required to have full
secondary containment. EPA believes
that in many cases applying these
stringent part 264 standards, which are
designed to ensure adequate protection
for long-term management of hazardous
wastes in such units, would be -
unnecessary from a technical
standpoint, as well as counterproductive
in many cases. In the above example of
the temporary-pile, = single liner might
be adequate, with some limited
monitoring, depending on the nature of -
the wastes, the environmental setting,
and other factors: Requiring the pile te
meet full part 264 standards would
result in delays in constructing the pile,
and increased expense to the owner/
operator which could otherwise be
directed to other remedial work, without
appreciably increased environmental
benefits. Note that adjustments to
minimum technology standards
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applicable to the pile would have to be
done in accordance with certain
statutory requirements {see following
discussion).

Proposed § 264.551(b)(1) provides EPA
authority to modify 40 CFR part 264
regulatory design, cperating, or'closure
standards for temporary uniis, as long
as alternative standards that are
orotective of humen health and the
environment and comply -with statutory
requirements are imposed. In the case of
temporary tanks, for example, the
Regional Administrator would be

". making a determination generally

analogous to risk-based variances from: -
secondary containment requirements for
tanks in §§ 264.193(g) and 265.193(g).

The Agency believes that this
approach to temporary units; that is, -
adjusting design and operating
standards for such units on a site-
specific basis. is sensible and practical
within the context of the corrective
action process. The process of
examining and selecting corrective
action remedies will involve a high
degree of Agency oversight, and
remedial decisions will be made in
consideration of @ number of site-
specific factors. Since remedies can be
tailored to site-specific conditions, a
degree of protection of human health
and the environment equivalent to the
generic national standards can be
achieved, while facilitating the
timeliness and implementability of the
remedies.

This provision for temporary units
could apply to any unit used during
corrective action, except incinerators
and non-tank thermal treatment units
(e.g.. pyrolysis units). EPA believes that

" modifications of 40 CFR part 264 design

standards should not be allowed for
incinerators and non-tank thermal
treatment units because of the
complexity of these devices and the high
level of public concern about their
operation. Furthermore, the Regional
Administrator would be authorized to
modify only technical standards for
temporary units under this authorny not
performance standards. For example,
secondary containment for tanks might
be modified in specific situations;
however. basic performance standards
relating to releases to the environment—
such as performance standards in the 40
CFR part 269 air emissions regulahons—
could not be modified.

It should be understood that under
this provision for temporary units, only
requirements applied solely by
regulation, and not directly by statute,
may be modified. Statutory
requirements may be modified only to
the extent authorized by statute.
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Two statutory requirements in
particular may often be applicable to
temporary units, specifically. the-land
dicposal restriction requirements of
RCRA zection 3004(d) -(g) and 40 CFR

_ part 268, and the minimum technology '

requirements of section 3004(0).
However. the Agency expects that
temporary units may often be able to
meet the statutory provisions for
waivers from these requirements under
section 3004(g)(5) (for the land disposal
restrictions), and section 3004{0}(2} (for
minimum technology requirements). The
major permit medification associated
with the selection of remedy would

- provide the public notice and comment

usually associated with a petition
submitted by the owner/operator (a
waiver of land disposal restriction
requirements would, however, also be
published in the Federal Register, as
required by RCRA section 3004(i}). 1
addition, the statement of basis
associated with the permit modification
will summarize, and the supporting
Administrative Record will provide, the
documentation of the Agency's finding
that the statutory requirements for' -
granting the waivzr have been met.

The Agency believes that waivers
from these statutory requirements will
often be appropriate for temporary units,
and in some cases may also be essential
to the prompt implementation of
corrective action. For example, in many
cases it will be necessary to place
wastes temporarily on the land beside a
hazatdous waste unit when that unit is

. beingexcavated: this placement would’

be an interim step before incineration or
other treatment. It has been EPA’s
experience in Superfund that full
compliance with minimum technology

requirements (/.e.. doubleé liners,

leachate collection systems, and ground-
water monitoring) in such cases may
often be unnecessarily restrictive and
could delay cleanup. Instead, in cases of
short-term storage, something less than
minimum technology—for example, a
single rather than double liner— could
frequently be fully protective of human
health and the environment. The
Regional Administrator could require

__design standards less stringent than the
full minimum technology requiferents, -

so long as they would ensure (consistent
with the waiver provision of section
3004(0)(2)) that the controls will be of an

_equivalent level of protection for the life

of the unit.
Similarly, the apphcatlon of land

-disposal restrictions to.the temporary

placement of waste could impede:
corrective action in some cases. If the
restrictions applied it would be

_impossible to store wastes on the
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ground while they awaited treatment,
because placement on the ground could
not occur before the treatment. The only

" alternative would be to leave the waste

untreated in place, or to store it in tanks
or containers, which in some cases

might cause a delay and add to the. . -~
" complexity of the remedy without

serving public health or the
environment. In such cases, it would be
necessary to demonstrate that the
petition standards for the land disposal
ban have been met, so that such
temporary placement on the land would
be allowed.

In modifying 40 CFR part 264 and part
269 design or operating regulatory
standards, and in establishing
alternative standards, the Regional
Administrator would be required to
consider a range of factors, which are
listed in proposed § 264.551(b)(2). These
include the length of time the unit will
be'in operation, the type of unit, the
potential for releases from the unit, the
type of waste, hydrogeological and other
conditions at the facility, and the
potential for human and environmental
exposure o releases if they did occur.
The Regional Administrator would
specify in the permit design and
operating requirements that would apply
to the temporary unit and the length of
time it could remain in operation, and’
requirements associated with its
closure. These conditions would be
subject to public notice and comment as
part of the process for approval of
remedy selection.

Today's proposal spemfles a time limit-
of 180 days for temporary units. This
time period is consistent with the
closure period for a hazardous waste
unit and the “temporary authorization”
period in the new permit modification
rule. it is expected that many temporary

. units will be needed for much shorter

periods of time; however, EPA also
recognizes that in some cases a
temporary unit might have to remain in

_service beyond the 180-day limit, due to

unexpected circumstances. For example,
if wastes being stored in a temporary
unit were to be taken to an off-site
facility, and that facility no longer had
the capacity or was unwilling to accept
the 'waste, it might'beadvisable to
continue storing the waste in the
temporary unit for a limited amount of
time (e.g.. 30 days). In such cases, the
facility owner/operator could request an
extension. Requests for such extensions
would typically be processed as a Class
1 modification, with Regional
Administrator approval, under permit
modification procedures of § 270.42.
Such time extensions for temporary
units would only be approved where it
(4
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- 'will not be treated as
-for the purpose of managing hazardous

is necessary because of unforeseen,
temporary, and uncontrolled’
circumstances, and when the owner/
operator is actively seeking alternatives
to continued use of the unit(s}. If the
owner/operator failed to move
expeditiously to.remove the unit, the
Agency would deny further extensions

“and require the owner/operator to

retrofit the unit to meet all applicable
Subtitle C design and operating
standards, or remove the waste and
close the unit.

EPA considered several alternatives
in specifving time limits for temporary
units. One alternative would have been
to not specify a generic time limit for
temporary units in the rule, and allow
the Regional Administrator to set permit
conditions limiting the active life of a
temporary unit on a case-specific basis.
This approach would allow more
flexibility in designating such units,
recognizing that the amount of time a
temporary unit could safely remain in
service may vary significantly,
depending on the type of unit, type of
waste, unit location and-other factors.
Another approach could have been to
specify a shorter time limit, such as 90
days, which would be consistent with
the provision for on-site accumulation of
wastes by generators (§ 262.34).
Alternatively, a specified time period
longer than 180 days (e.g.. one year) for
temporary units might also be
appropriate. EPA specifically requests
comments on its approach to temporary
units; including suggestions for how
“temporary” should be defined.

Today's proposal (§ 264.551(b){2)(ii))
also clarifies that off-site units (/.e., that
are located outside the facility property)
“temporary units"

wastes generated as partof a remedy or
interim measure. '

In addition, proposed
§ 264.551(b}{2)(iii) specifies ihat
temporary units may only be.used for
treatment or storage of wastes that
originate within the facility boundary.
This would precluce, for example,
wastes from a different facility from
being brought to 4 temporary unit at
another facility for storage or treatment.
However, wastes that were released
from solid waste management units at
the facility, and that subsequently
migrated beyond the facility property,

-could be recovered and managed in a

temporary unit in the context of
implementing a remedy. Comment is
solicited on these limitations to the
temporary unit concept. - :
b. Corrective Action Management
Units (§ 264.551(c); § 264.501). In many
cases, corrective aclion at RCRA
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facilities will address broad areas of
contamination, which may or may not
themselves contain discrete waste
management units. For example, soils
surrounding one or more leaking surface
impoundments, landfills, or tanks riay~
be contaminated. In devising a remedy
to address this situation the facility
owner/operator, at the direction of EPA.
could consider the contaminated area as
a whole and select a remedy that best
addressed the entire area of
contamination. In these situations, EPA
believes that the entire area of
contamination can properly be
considered a waste management “unit”
under the RCRA regulatory structure.
Conseguently, proposed § 264.551(c)
gives the Regional Administrator the-
authority to designate such areas as
corrective action management units
(CAMUs).

As indicated in proposed ‘;§ 264.551(c]}

{1)-and-(2), designation of such an area
as a waste management unif will have
important implications for the
management of Hazai Jous waste within

* that area. Specifically, movement or

consolidation of hazardous wastes
within these areas will not -
automatically trigger the statutory land
disposal restrictions (sections 3004(d}-
(g)) or minimum technology ’
requirements (section 3004{0)). Land
disposal restrictions are triggered by
placement of a restri¢ted waste in a
waste management unit (section -
3004(k)); minimum technology
requirements are triggered by the
creation.of new or replacement surface
impoundments or landfills, or lateral

‘expansions of existing surface

impoundments or landfills (section
3004(0}(1}). Consequently. if an area of

.contamination is designated as a unit by

EPA during corrective action, hazardous
waste moved within the unit would not
be subject to land disposal restrictions.
Similarly, moving hazardous wastes

around inside the unit will not constitute

either creation of a new or replacement
unit, or a lateral expansion of an
existirig unit; therefore the minimum
technology standards would not apply.
EPA believes that this approach to
defining “unit" in the context of
corrective action is essential to the
implementation of sections 3004(u) and

" 3008(k) of RCRA, and that it accurately

reflects the realities of cleanup

activities. In addressing a broad area of
contamination, EPA or a facility owner/
operator requires the flexibility to move

"hazardous waste around and

consolidate it without automatically
triggering minimum technology or
treatment requirements at every turn.
For example, a typical remedy at a
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corrective action sight might consist of

. treatment of the most highly .

contaminated soil at an off-site’
incinerator, together with on-site
consolidation and capping of remaining

- “soil'containing hazardous-constituents-- -

at low concentrations. Incineration or
other treatment of the less contaminated
soil might yield few, if any, benefits, and
it might in some cases delay cleanup
and increase risk; for example, risk
resulting from transportation of wastes.
However, in-moving the soils for
consolidation, a narrow application of
land disposal restrictions might require
incineration (or other treatment) of the
soil and prohibit the most
straightforward, implementable, and, in
some cases, most effective remedy.
Similarly, imposition of minimum
technology requirements will add to the
cost of cleanups and may, in some
cases, cause delays in implementation,
without providing any significant
environmental benefit.

EPA believes that its general
approach to the definition of unit makes
sense not only within the context of
smectio'n 3004{u) but also for other
remedial action involving waste already
in place—such as source control taken
in the course of a final cleanup of a unit
which will not receive waste in the
future. Where remedial action'is taking
place within an area that has already
been contaminated, there should be
sufficient flexibility to select effective
remedies that can be safely and reliably
implemented. In cleaning up existing
contamination problems, EPA believes

“that it will often be unnecessary and

counterproductive to strictly apply to
cleanup activities standards that were
designed to prevent future risks at

" operating facilities that will continue to

receive and manage hazardous waste.
In § 264.501, EPA is today proposing a
definition of “corrective action
management unit,” which is intended to
clarify the nature and scope of the areas
which may be given this designation.

: The definition is as follows:

[T Y

an area within a facility as
designated by the Regional Administrator for
the purpose of implementing corrective action
Tequirements of this sitbpart, which is
broadly contaminated by hazardous wastes
(including hazardous constituents), and
which may contain discrete, engineered land
based sub-units.”

This definition is intended to place
several important restrictions on how

. CAMUs are designated, and on how
- hazardous wastes must be managed

within CAMUs. It should first be
recognized that it will be the Agency's
(or State's) role to define the areal
configuration of any CAMU at a facility.
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This decision should be made based

upon careful assessment of the extent of -

the contamination of soils. location of
existing solid waste management units,
the remedial objectives for the facility,
and ether-relevant.factors. Although
owner/operators may wish to propose a
specific area as a CAMU, the decision
as to whether designating a CAMU is

‘necessary and appropriate to

implementing a remedy, and if so, the
boundaries of the unit. must rest with
the Agency or the State.

In designating CAMUs, only areas
where contaminated soils or

.concentrated wastes already exm W111

be included. Uncontaminated or “virgin”
areas of a facility cannot be included
within a CAMU. Likewise, two separate
areas of contamination could not be
combined inte one CAMU, since they

"could not be considered a single unit.

In some cases, remedial solutions may
involve creating new *‘sub-units,”
enlarging ex1stmg ones within a CAMU
. dispersed, low-level
:d soils might be
consolidated into a smaller, discrete
landfill which would then be capped.
Similarly, in some cases an effective
remedial approach could be to remove
wastes from several small landfills
within a broad area of contaminaticn,
stage them in a waste pile priorto
treatment, and dispose of the residuals
in a newly engineered “sub-unit.” Thus,
it is intended that CAMUs may include
one or more land based sub-units -
created or expanded as part of the
cleanup action, as well as pre-existing '
solid waste management units.

In specifying that a CAMU may
contain land-based-sub-units, the

_ proposed definition is meant to clarify

that non-land based units, such as a
tank or an incinerator, would not be
considered part of the CAMU. Thus,
while a remedy might involve
construcling a tank treatment system for
contaminated materials within the area
defined as the CAMU, the tanks would
be subject to all applicable part 264
standards for tanks, and the residuals
from the treatment systems would'also
be subject to any regulatory or statutory

‘requirements-that would apply had the-

CAMU not been designated.

The Agency believes that a]lowmg the
creation of land based sub-units within
a CAMU is reasonable and necessary.to
realizing the basic objective of the
CAMU concept; l.e., allowing sensible
cleanup solutions for existing -
contamination problems. In essence, a

CAMU can be considered to be a large, '

land-based unit. Remedial actions such
as treating or consolidating wastes, or

creating new land- based umts wx&&
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the CAMU, serve in effect to enhance
the environmental performance and
integrity of the unit.

In developing the concept of the
CAMU as articulated in today's
proposal, the Agency considered several
alternative approaches. One option ’
would have been to only allow
movement of wastes into existing
landfill areas within the CAMU; new
land-based units would not be
considered as part of the CAMU. This
‘option could have caused land disposal
bantand minimum technology
requirements to be triggered relatively
frequently, thus restricting decision
makers’ flexibility to upgrade these
areas of the CAMU, and engineer more
effective and protective waste
management systems. In addition, the
option ‘would likely create substantial
difficulties in defining what constituted
new units within the area of existing
contamination. |

EPA also considered options that
would have significantly broadened the
CAMU concept. Once such option would
have allowed wastes to be excavated,
treated in a non land-based unit (e.g., a
tank) within the CAMU, and the
residuals redeposited on the land’
without triggering the land disposal ban.
A variation of this approach would also
allow an incineration or other thermal _
treatment system to be considered as %
part of the CAMU. Yet another option
considered would have allowed CAMUs
. to include land areas at the facility that
were not already contaminated; such
-areas might thus be used as sites for -
locating new, landfills. Although these
options would have offered more
flexibility in designing remedies, the
Agency has chosen not to propose such
broader interpretations of the CAMU
concept, for several reasons. Allowing
uncontaminated land to be included as
part of a CAMU (and thus potentially
allowing it to become contaminated)
would have contradicted the overall
~ intent of the CAMU:; that is achieving
reasonable cleanup solutions for
existing contamination problems. In
addition, allowing non land-based units
to be considered part of the CAMU
would, in effect, contradict the notion of
the CAMU as a type of land-based unit
(albeit one that is contaminated and
needs to be upgraded to improve its
protectiveness), and could have
complicated the ability to impose the
stringent part 264 standards for
treatment units such as incinerators.

It should be understood that, given
today's proposed definition or any of the
alternative approaches described above,
several fundamental requirements will
apply to CAMUEs. Firstly, land disposal
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restrictions will apply whenever
hazardous waste is placed into a CAMU
from outside its defined area. In
addition, all waste management .
activities conducted within the CAMU
will be protective of human health and
the environment, will conform to the
standards for remedies proposed in

§ 264.525(a), be evaluated in terms of the
remedy selection factors of proposed

§ 264.525(b), and comply with the
cleanup standards of proposed

§ 264.525(d). Finally, all decisions _
regarding the scope of CAMUs and the
nature of remedial activities that will be
conducted within them will be subject to
public review and comment during the
remedy selection and permit
modification process.

EPA specifically invites comment on
today's proposed approach to defining
CAMUs, and any alternative
approaches which may be viable in
achieving the remedial goals for which it
is intended.

Proposed § 264. 5‘1[(:]( ) lists the
factors which the Regional
Administrator will consider in
specifying closure requirements for
CAMUs. As with other units created for
the purpose of implementing corrective
action remedies. EPA proposes to not
apply part 264 subpart G procedural
requirements for closure to CAMUs (see
previous discussion on closure of
remedial units). in favor of using the
remedy selection and permit
modification process that will serve to
establish comprehensively the technical
requirements for the remedy. In -
addition, under today’s proposal, the
specific technical standards for closure
and post-closure (e.g., type of cap, scope
of post-closure ground-water
monitoring) of CAMUs would be
determined through the corrective action
process rather than the unit-specific
technical closure standards of part 264.

Technical requirements for closure
and post-closure of CAMUSs, therefore,
will be established on a site-specific
basis. The specific requirements for
CAMU closure/post-closure must be
designed to achieve the general
performance standard of § 264.551(c)(5).
This standard is essentially the same as
the performance standard for closure in
subpart G (see § 264.111). In addition to
this general standard, the Regional
Administrator will use the decision
factors specified in § 264.551(c){4) in
determining the specific closure and
post-closure requirements that are
appropriate for the CAMU to ensure that
the general performance standard is
met. These decision factors will include
considerations of waste and unit and
environmental characteristics, as well
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as the potential for exposure to
contaminants should future releases
occur.

This approach to determining closure/

post-closure requirements for CAMUs is
intended to provide flexibility for the
regulatory Agency in setting appropriate
standards specific to the site conditions,
while also ensuring that adequate long-
term controls are imposed for any
wastes remaining within the CAMU.
This approach is also consistent with
the general process for defining
remedies and for management of wastes
as established in proposed §§ 264.525
and 264.550-552.

EPA considered other approaches for
prescribing closure/post-closure
requirements for CAMUs. One approach
would have been to adopt a set of more
specific requirements that would be
applied generically to all CAMUs. This
approach would have been similar to
the current RCRA regulations for
closure/post-closure of conventional
hazardous waste units (e.g., tanks or
wasle piles). This approach was

rejected, however, for two reasons. First,

the closure requirements for.hazardous
waste units are designed to apply to
discrete, engineered units that must also
comply with specific design and
operating standards under RCRA. In
contrast, CAMUs will typically be
broad. contaminated areas that may
contain discrete or non-discrete “sub
units"-of varying types and
configurations. It would therefore be
impractical to specify generic national
standards for a class of units that will
be of such diversity, and within which it
will make sense to apply different
closure techniques to different areas or

_sub-units of the CAMU.

The second reason for not applying
generic national standard to closure of
CAMUs relates to the nature of the
corrective action process. Under
corrective action, the Agency has
considerable control over the technical
decision-making process, and cleanup
problems at facilities are typically
subjected to direct Agency review and
oversight. In contrast, the closure

process under RCRA typically involves

review and approval of owner/operator
plans against established regulatory
standards. EPA believes that the greater
control over technical decisions that is
provided under corrective action allows
a more site-specific tailoring of closure
requirements based on a thorough
knowledge of site conditions.

4. Management of Non-Hazardous
Solid Wastes (§ 264.552). In other cases,
wastes addressed under corrective
action wiil not meet the specific RCRA
definition of hazardous waste. Many
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wastes that do not meet the RCRA
regulatory definition of hazardous
wastes contain varying concentrations
of hazardous constituents that, if the
waste is improperly disposed of, could
be released to ground water, surface
water, soil, or-air. The goal of corrective
action is to protect human health and
the environment by removing these
contaminants from the environment, and
controlling the source of the release—
even if the waste from which the release
originated does not meet the regulatory
definition of hazardous.

Proposed § 264.552 states that non-
hazardous wastes handled during
corrective action must be handled in
accordance with any applicable subtitle
D standards. The Agency is in the
process of developing more
comprehensive regulations under
subtitle D, and will continue to examine
in that context issues relating to the
applicability of those regulations to the
management of solid wastes undertaken
as part of subtitle C corrective actions.

In addition, thé proposal provides the
Rggional Administrator authority, under
certain circumstances, to impose more
stringent standards than subtitle D. For
example, a specific waste might not be
listed as hazardous, but it might have a
high concentration of specific hazardous
constituents; or it might be similar in

4
compaositioni to a listed waste. In such
cases, the Regional Administrator could
impose subtitle C standards or
standards that were protective given the
circumstances at the site and
characteristics of the waste where -
necessary to protect human health and
the environment even though the waste
did not technically meet the definition of
hazardous waste.

- K. Required Notices (Section 264.560)

1. Notification of Ground-Water
Contamination. Proposed § 264.560(a)
would require the permittee to notify
EPA and any persons who own or reside
on land adjacent to the facility in
writing within 15 days when s/he
discovers that hazardous constituents
originating from a SWMU at the facility
have migrated beyond the facility
boundary in concentrations that exceed
action levels.

Action levels are defined in proposed
§ 264.521 of today’'s proposal, and are
discussed in detail in section VLE of this
preamble; therefore, they are not
discussed in detail here. However, the
reader should note that action levels are
established using conservative
assumptions to protect human health
and the environment. Concentrations .
exceeding action levels will not
necessarily result in adverse effects.
Short term exposures Lo releases.above

$-041999 0049(02)(26-JUL.-90-12:47:32)

action levels may often not represent a
threat to human health or the
environment since action levels are

. derived using long-term exposure

assumptions. In fact, in some cases
constituents at or above action levels
will not ultimately require active
remediation.

This notification requirement is
limited to situations in which the
adjacent land can reasonably be
determined to overlie the contaminated
ground water given current knowledge
of the direction and rate of the ground-
water flow.

EPA believes that it is appropriate to
require such notification in order to
provide adequate awareness for persons
who are, or who could potentially be
exposed to the contaminated ground
water. It is possible that residents near a
facility could be using water from wells
that have become contaminated from
the facility; in such cases. prompt notice
to the individual would be an essential
part of the response action.

The Agency may require the permittee
to initiate an interim measure to address
off-site ground-water releases virtually
immediately, including making available
an alfernative drinking water supply
when drinking water supplies have
become contaminated. On the other
hand, the Agency may ultimately decide.
based on further study, that no further .
action will be necessary. Such might be
the case where the ground water is
highly saline, and not usable for
drinking. As explained earlier in this
preamble, the actual response action
that may be required when ground-

‘water contamination is identified will be

determined by a variety of site-specific
factors. In any case, an early
notification that an action level has
been exceeded will alert the adjacent
resident or owner to the potential
problem and will allow their informed
comment on further permitting actions
taken at the facility if they have special
concerns. EPA solicits comment as to
what alternative mechanisms or
approaches could or should be required
to alert potential users of ground water

- that contamination has occurred from a

{

facility.

2. Notification of Air Contomination.
Proposed § 264.560{b) would require the
permittee to notify, in writing, EPA and
any residents or other individuals who

- may be exposed to air emissions from

SWMUs above action levels. This
proposed notification requirement
would apply when there is exposure in a
residential setting, or other situation
where long-term exposure to_the air
emissions from the facility can
reasonably be assumed. This is
consistent with the overall approach to

F4701.FMT...[16.30]...7-08-88

corrective action for air releases {as
discussed in section VLE of this
preamble).

This notification requirement for air
would also be triggered when residences
or activities that could result in long-
term exposures become established near
the facility after the initial release -
investigations have been conducted and
are within an area where air emissions
have been found to exceed action levels..
Permittees whose remedial
investigations have confirmed
substantial air emissions migrating
beyond their property limits have a
continuing responsibility to identify and
provide notice whenever such exposure
situations occur. If concentrations of
hazardous constituents in air beyond the
facility boundary are found to be
causing actual exposure problems of
concern, the Regional Administrator
may require the permittee, in addition to
the notice requirement, to institute an
interim measure to reduce the threat.
For example, s/he could require the
installation of a floating cover on a
surface impoundment for the purpose of
reducing the surface area of the
impoundment available to allow the

.escape of hazardous constituents to air.

In many cases the release to air will be
reduced or eliminated during the course
of remedial activities at the facility. For
example, a permittee may be required to
excavate and treat wastes contained in
the SWMU or to cover the SWMU with
a cap.

EPA solicits comments on what
alternative mechanisms or approaches
could or should be required to alert
persons who may be ‘exposed by -
releases, of hazardous constituents into
the air from RCRA facilities.

3. Notification of Residual
Contamination. Under the regulatory
authority proposed in § 264.560(c). the
Regional Administrator may require the
permittee tc provide notice whenever
hazardous wastes {including hazardous
constituents) are left in place in the
subsurface at the facility. This
requirement would apply whether
hazardous wastes or hazardous.
constituents left in the subsurface are
contained in a discrete unit or diffused
throughout subsurface soils. The notice
would consist of a notation in the deed
to the facility property, or a notification
via some other instrument used by the
State if the instrument is routinely
searched during the course of
trensferring ownership of property.
When such a notice is required. the
notice must clearly indicate the types. -
concentrations, and locations of
hazardous wastes or hazardous
constituents that remain at the property.
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- EPA believes that the Agency's
authority to allow owner/operators to
certify completion of their corrective
action responsibilities and. in some
cases. close or transfer ownership of the

property while hazardous wastes remain

" in place in the subsurface is

accompanied by a responsibility to
ensure that future owners of the
property do not inadvertently act in a

way that could result in harmful

exposures to the residual contamination.
This could occur. for example, when a
facility in an area where mixed land
uses are common (e.g.. residential and
light industrial uses) is closed in

“accordance with applicable regulations

and ownership of the property is -
transferred several times over the
course of a few years. If notice is not
provided in the property deed, a new
owner could be unaware of its previous
use for hazardous waste rnanagement.
Inadvertently, the new owner could then

"initiate construction or other activities

in a manner or at a location where
disturbance of the subsurface could
result in potentially harmful exposures.

- For example, by digging a foundation in

%

a certain location, the owner might
unearth an old solid waste management
unit, and in doing so damage any
engineering controls designed to prevent
releases from the unit. One of the most
likely situations in which residual
contamination would remain at the
property is where facilities have large
areas of contaminated soils deep in the
subsurface.

The residual contamination notice
requirement proposed today is
analogous to the existing requirement
contained in 40 CFR 264.119 that facility
owner/operators place a notice in the
deed (or other instrument normally
examined in title searches) within 60
days after the first and the last
hazardous waste units at the facility are
certified closed in conformance with the
approved closure plan, in compliance
with subpart G standards. This notice is
required in recognition that post-closure
care may need to be institutec for some
units (or, in the case of corrective action,
areas of contamination) where

_ hazardous wastes remain in place. Until

the term of the final facility permit
expires (i.e., all closure. post-closure,
and corrective action responsibilities at
the facility have been fulfilled). the
permit responsibilities shift to any new
owner or operator who assumes control
of the property. After the final permit
has expired, the Agency believes that
prospective purchasers of the property
should be made aware of the past use of
the property, legal restrictions imposed
on its future use.-and the location and

0050(03)(26-JUL-90-12:49:06)

details of any residual contamination on
the property whaich could influence
decisions of the new owner concerning
allowable future uses.

In some cases it may be approj:riate
to require the owner/operator to place
the deed notice well before expiration of
the permit. For example, a selected
remedy may involve capping (thus.

-leaving in place) units or contaminated
soils in an area of the facility. This part
cf the remedy could be implemented
well before all other corrective action
requirements at the facility are
completed. In'this situation, it may be
appropriate to require the deed notice as

. part of the remedy selection permit

modification, thus providing notice to
prospective purchasers if ownership of
that portion of the facility were to be
transferred at some point before the
permit is terminated.

L. Permit Requirements {(Sections
270.1(c)-270.60{c)(3})

1. Requirement to Maintain a Permit
(§ 270.1(c)). Today's proposal would
require an owner/operator to operate
under a valid RCRA permit for the entire
length of time required to comply with
requirements of part 264, subpart Sor F
corrective action. This requirement
would be established by adding to the
existing language of 40 CFR 270.1(c).
which defines the period during which
owner/operators of RCRA treatment,
storage, or disposal facilities must
maintain a permit. Where corractive
action is required under a permit, a
permit will be necessary for the duration
of the activities regardless of whether
other waste management activities are
continued at the facility. For example, at
a storage or treatment facility not
required to have a post-closure permit.
the permittee may decide to cease
operation prior to or at the end of the
term of his/her permit and close the
facility according to applicable
regulations, rather than reapply for
another permit term. If that owner/
operator had any remaiining corrective
action responsibilities at ke facility.
today's proposal would require thut the
permit be maintained even after the
hazardous waste units are closed, until
all subpart S or F requirements have

"been terminated. - . -

This provision is also likely to have
important implications in situations
involving transfer of property for which
corrective action obligations under
subpart S have not been fully
discharged. An example would be a
facility with a solid waste management
unit causing a release to ground water
that had been issued a permit with a
schedule of compliance requiring the
owner/opermor to investigate the

release and ultimately implement a
remedy. where the owner/operator
subsequently sold the portion of the
facility property upon which the solid
waste management unit was located. In
this and other situations, EPA believes
that transfer of corrective action
responsibilities to new property owners
is critical to ensuring that RCRA facility
owner/operators are not able to evade
cleanup requirements by simply selling
the contaminated portions of their
facilities. If such a transfer of ownership
did not also involve a transfer of legal
responsibility for complying with
corrective action permit conditions, the
effect could be a substantial number of
new Superfund sites that could no
longer be addressed under RCRA. EPA
does not believe that Congress intended, -
in enacting section 3004[u). to create or
to allow such an evasion of cleanup
responsibilities. The Agency, therefore.
intends to require new owners of
property at which corrective action
responsibilities have been identified in
the permit, to obtain a permit and
comply with the corrective action
requirements specified in the permit.
Those corrective action requirements
could. alternatively, be specified and
eniorced through an administrative
order {e.g., under section 7003).

EPA specifically solicits comment on
cleanup responsibilities following
transter of property. As an alternative to
the approach outlined above (under
which the new owner/operator becomes
responsible for cleanup) EPA considered
a provision that would require the
former owner,/operator to maintain
corrective action responsibility. Under
such an approach, it is likely that the

" former owner/operator's responsibilities

would be limited to those off-site
activities (i.e.. activities on the
transferred property) that the new
owner/operator allowed him to
enderteke. The former or new owner/
cperator's responsibility to undertake
corrective action on transferred property
mav also be dependent upon the status
of corrective action activities at the time
of transfer. For example, a transfer of
property before permit issuance would
probably not implicate section 3004(u)
responsibilities. Transfers occurring
after the permit is issued but.before
remedy implementation or interim
measures have begun (e.g.. some
transfers during the RFI and CMS
stages) should perhaps be subject to
different rules than transfers occurring -
after remedial activities have begun.

After consideration of public comment
on these questions, the Agency intends
to develop a provision governing
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corrective action responsibilities upon
property transfer for the final rule.

2. Schedules of Compliance for
Corrective Action (§ 270.34). Section
3004(u) of RCRA spacifies that “'Permits
issued under section 3005 shall contain

“schedules of compliance{where such
corrective action cannot be completed
prior t0 issuance of the permit} * * *.”
Section 270.34 of today's proposal would
codify this requirement and provides a
regulatory framework for its
implementation.

Schedules of compliance will be a

major tool for imposing corrective action

requirements because, in most cases, the .

complex and sequential nature of the
corrective action process will not allow
its completion prior to permit issuance.
The provisions of today's proposed
regulation, including plans and reports
for remedial investigations and-
Corrective Measure Study and remedies,
will, for the most part, be implemented
through a schedule. Consequently, the
quality and detail of the permit schedule
of compliance are extremely important if
the objectives of the corrective action
program are to be achieved. N

In addition to codifying a statutory
requirément, proposed § 270.34(a) states
that a corrective action schedule of
compliance shall ** * * contain terms .
and conditions deemed by the Director
to be necessary to protect human health
and the environment.” This provision is
derived from the basic statutory
objective of RCRA (protection of human
health and the znvironment; see section
1003 of RCRA), and is a logical.
extension of statutory language found in
section 3004(u) which allows cleanup to
be implemented through a schedule of
compliance specified in the permit
where corrective action cannot be
_completed prior to permit issuance. The
Agency believes that inclusion of this
language in proposed § 270.34 is
desirable to clearly assert the authority
of the Region or State to include
requirements in the corrective action
schedule of compliance to address ¥
contingencies that arise during the
corrective action process and that are -

" vnot specifically contemplated by today's
proposed regulation, but that must be
dealt with in order to protect human
health and the environment.

Proposed § 270.34(b) would require
the permittee to comply with the
schedule imposed in the permit, and
provides a time frame for notifying the
yAgency when s/he finds that such
compliance will not be possible. When
the permittee will not be able tc meet

the schedule, s/he must initiate a-permit -

modification under provisions of the
recently issued permit modification rule
(September 28. 1988, 53 FR 37912,

S-041999 0051(03)(26-JUL--90-12:49:09)

discussed below). Section 270.42(f) of
this rule establishes procedures for
owner/operators who wish to initiate
permit modifications where the desired
modification has not been specifically
listed as either a Class I, 1I. or HI.
-modification. These procedures are'.
discussed in detail in the permit
modification rule and its preamble. In
addition, a brief explanation of the
provisions of the proposed rule is
included later in this discussion.

In § 270.34(c) the Agency proposes a
specific procedure for modifying
corrective action schedules of
compliance for the purpose of
implementing subpart S requirements.
The proposed § 270.34(c) mechanism is
important for two reasons. First, since
permits containing corrective action
schedules of compliance will often be
issued before complete information has
been gathered as to the extent and
nature of any releases at the facility.
and, therefore, the corrective action
necessary to address such releases, it
will generally not be possible to
adequately predict (and thus specifically
provide for in the schedule) all
requirements and contingencies
necessary to develop and implement
such corrective action at the facility.
Therefore, it may often be necessary for
the Agency to modify the schedule of
compliance to provide for new actiuns
or to make mid-course changes to
provisions specified in the original
schedule. Secondly, this modification
provides a mechanism to resoive
disputes which may arise between the -
permittee and the Agency concerning
the scope or meaning. of conditions in
the schedule of compliarce when those

_ disagreements cannot be resolved

through less formal means. (The
potential use of this modification
procedure for dispute resolution is
discussed in more detail later in this
section of the preamble.) .

It should be understood that the
§ 270.34(c) procedure will be applied
only in modifying corrective acticn
schedules of compliance; it will not be
used to modify terms or conditions of
the permit that are outside the scope of
the schedule. Given this narrower
-application, a modification made
according 10 § 270.34(c) would not
constitute reissuance of the permit.

It is the Agency's cbjective in creating
this modification process fur corrective
action schedules of compliunce to
ensure that such actions are
implemented expeditiously, while
preserving the permittee's due process
rights, and ensuring adequate public
participation. :

The procedures proposed for
modifying schedules of compliance

F4701.FMT...[16.30]...7-08-88

using this proposed authority are found
in § 270.34(c} (1)~(3); there are fewer
procedural requirements for this
modification than for a major
modification initiated under the current
authority of 40 CFR 270.41. Under.
proposed § 270.34(c)(1). the Director

-would notify the permittee in writing of

the proposed permit modification. This
notification would include a description
of the exact change(s) to be made to the
permit and an explanation of why the
change is needed; it would also indicate
the date by which the Director would
have to receive any comments on the
proposed modification. In addition. the
notification would indicate whether any
supporting documentation is available
for review. Further, the nctification
would include the name of the Agency
contact designated to receive comments.
At the same time, the Director would
publish a notice of the proposed
modification in a locally distributed-
newspaper (§ 270.34(c}(2)). provide
notification to individuals on the facility
mailing list. and place a notice in the
information repository being maintained
for the facility. if the permit required
that a repository be established. Each of
these notifications would contain all of
the information included in the notice to
the permittee. The commen! period
provided would extend for no fewer
than twenty days after publication of
the newspaper notice (or. for the
permittee, twenty days after receiving
the written notification if the notice
were received later than the date of the
newspaper notice publication).

If the Director does not receive
wriiten comments on the proposed
modification, the modification will
become effective five days after the
close of the comment period. S/he will

then notify the permittee and individuals

on the facility mailing lict that the
modified permit is in‘effect. and will
place a copy of the modified permit in
the facility's information repository
where such a repository is maintained.
If written comments on the proposed
modification are received. as provided
in § 270.34(c}(4). the Director will make
a final determination as to what, if any,
changes should be made to the
modification. This determination should
generally be made within 30 days after
the end of the comment period. In some
cases, however, it may not be
practicable for the Director to make the
determination within that time frame;
this would not affect the legal validity of
the modification. When the
determination has been made, the

Director will provide notice to the

permittes in writing and o the public
through a niotice in « local newspaper. of

000030

PP AT

g o O 8E -

T SR T PP G AIGS LI W

TN

LA\ USRS A SR S




20848

Federal Register / Vol. 55, No. 145 / Friday, jul;

!

the final decizion on the modification.
The notice will include an explanation
‘of how comments received were
considered in the final decision, an
indication of the effective date of the
modification (nc later than fifteen days
_following the notification). and a copy of

the final modification. EPA believes that"
the abbtreviated § 270.34(c) modification

procedures will strike an appropriate
balance in most cases between the
public and gnvernment's interest in
ensuring expeditious remediation of
harmful situations, and the permittee’s
due process rights.

It should be understood that the
procedure outlined above is a minimum
process, and does not preclude
providing additional steps or
opportunities for review and comment.
For example. the Director could conduct
a public meeting during the comment
period, if it was determined to be
appropriate in addressing concerns of
the permittee or the public. or both. In
ather cdses, the comment period might
be extended for some period to allow for
more, thorough review or comment.
Moreover, as noted later, the burden
imposed byrsome changes may warrant
the more extensive process provnded for
in § 270.41.

Section 270.34(c)(5), as proposed, does
not provide for administrative appeals
of modifications to corrective action
schedules of compliance that are made
under the procedures of § 270.34. The’
administrative appeal process can be
quite lengthy; experience with RCRA
permit appeals has been that appeal
decisions may often tuke one year or
more. If an owner/operator's appeal is
denied, s/he then has some recourse
through judicial appeal proceedings.
Thus, the proposed §.270.34(c])
modification process may be
advantageous in situations where
disputes between the Agency and the
owner/operator will be most effectively
resolved by reaching a final Agency
action expeditiously (see discussion
below on dispute resolution). The
absence of an administrative appeal
procedure will not affect the owner/
operator’s right to judicial appeal of
modification decisions.

When initiating modifications to
corrective action schedules of
compliance. the Director will decide on
a case-oy-case basis which modification
procedure—§ 270.34(c). or a ma;or
modification under § 270.41-—is
-appropriate. A number of faclors may
influence this decision. Since the
§ 270.34(c) procedure is less complex
admmxstratlvely and should take
substantialiy less time to make
modifications effective, it is anticipated

S$-041999 0052(03)(26-JUL-90-12:49:13)

that the process will be used for
modifications that are relatively routine
and do not include very large additions
or changes to the requirements already
specified in the schedule. An example
might be a requirement to increase the
frequency or methods used for ground-
water sampling. On the other hand,
some Director-initiated modifications,
because of the nature, scope, or
anticipated resource burden of
complying with the new requirement,
may be more appropriately handled as a

mejor modification under § 270.41. One
example of such a situation is the permit
modification for specxfymg the remedy
(see proposed § 264.526); the rule
explicitly requires the major
modification under § 270.41 in these
situations.

In addition to the relative magnitude
of the requirement(s) being imposed
through a2 modification, other factors
such as timing and public participation
considerations may affect aecisions as
to which type of permit modification
should be used. For time-critical actions,
such as might be the case for one of
several types of interim measures. the
§ 270.34(c) modification would likely be
most appropriate, since the § 270.41
process can take a number of months
before the modification requirements

" are effective. Likewise, for imposing

requirements that are especially
sensitive or controversial from the
community's perspective, major
maodification procedures, which allow
maximum public input into the
substance of the'permit madification.

could be most fitting.

The two types of madifications
discussed above also have different

" legal conclusions, which will also be a

factor in the decision as to which one
may be more appropriate The proposed
modification under § 270.41 is subject to
administrative appeal. It is subject to
judiciai review only after the appeal
process has been completed. (Permit
appeal procedures are described ir. 40
CFR part 124.) As discussed earlier, the
§ 270.34{c) modification would not be
subject to administrative appeal. When
it is apparent that a disagreement
between the permittee and the Agency
over corrective action requirements
cannot be resvlved outside the judicial
process (such as mighi be the case in
dealing with a.recalcitr at owner/
operator), this type of modification
would likely be the most direct and
timely means of reaching such
resolution.

The need for flexjbility in procedural
requirements for initiation.of
modifications to corrective action
schedules of compliance is supported by

F4701.FMT...[16.30]...7-08-88

an analysis completed for owner/
operator initiated permit modifications.
EPA issued 4 rule on September 28,
1988, concerning owner/operator-
initiated permit modifications, which
was the result of a regulatory
negotiation effort involving EPA,
industry. States, and public interest
groups {see § 270.34 schedules of

.compliance for corrective action). In this

rule, the Agency recognized that
situations in which permittees request
permit modifications represent a
continuum of potential impacts on the
permittee, the public, and the

‘environment, Wthh in turn, warrant a

continuum of procedural requirements.
The rule does not alter major permit
modifications under § 270.41. However.
for permitlee-requested permit
modifications (under a new § 270.42),”
the rule establishes a permit
modification classification system. with
each modification defined as either
Class I, IL, or lll. Proposed Class Iil
permit modification procedures are
similar to the existing precedural
requirements for a major modification
initiated by the Director under § 270.41
(additional public meetings are required
in the Class 11l procedures). Class Il
procedures are somewhat less
extensive; and Class | modifications.
which are of a limited nature, generally
do not require formal Agency approval.

Today's proposal in § 270.34(c) for
modifying corrective action: schedules of
compliance reflects a balance between
reasonable public participation and the
Agency's need for flexibility in
procedural requirements for permit
modifications similar to that afforded
owner/operators in the recent permit
modification rule. The relatively
streamlined process associated with
proposed § 270.34(c) will not only
reduce the administrative requirements
imposed on the Agency, but will also
minimize delays in implementation of
necessary corrective action
requirements in appropriate
circumstauces.

It is important to note that for the
purposes of this provision {as well as all
other provisions of the regulation
proposed today). any plan submitted by
the permittee pursuant to a schedule of
compliance and approved by the
Director becomes an enforceable part of
the schedule. Accordingly. modifications
to such plans will be required to follow
the appropriate procedures of § 270.41.
270.42, or 270.34(c}. In addition, such
plans are subject to anforcement under
RCRA section 3008(a).

As indicated earlier in this discussion,
thp Agency believes that the proposed

§ 270.34{c) modification procedure will
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be used in the case of disputes which
may arise between the permittee and
the Agency. In practice. the Agency
presumes that the permittee and the
‘Director will be able to resolve most
issues that arise during the course of
corrective action without resorting to
the procedures of § 270.34(c). For
example, disputes may arise over the
scope of a remedial investigation and
how many monitoring wells may need to
be installed, or the appropriate soil
sampling procedure. The permit
modification proposed in § 270.34(c}
might be used in this case, although
- generally such issues can be resolved
informally by technics " staff from both
sides, or through tne use of an alternate
dispute resolution process (described in
section VLL of this preamble). However.
in recognition that cases may arise in
which no agreement is possible, the
Agency is persuaded that it needs the
regulatory authority to modify the
" perinit, as necessary, to specify
requirements the permittee must fulfill,
and to offer both the public and the
permittee an opportunity for formal
comment on the proposed changes.

Where situations identified by the
Director are determined by him/her to
require immediate action to protect .
human health and the environment,
there may be insufficient time to
undertake a permit modification even
under the relatively streamliniid
procedures proposed in § 270.34(c). In
such cases, the Director may take action
under the removal authority provided in
CERCLA section 104 or require action
under CERCLA section 106 or RCRA
section 7003. ’

3. Conditions. Applicable to All
Permits {§ 270.30({)(12)). Under

-§§ 270.30(1) (1)-(11) of 40 CFR part 270,
subpart C, the Agency has promulgated
regulations that specify reporting
requirements applicable to all RCRA
permittees. These permit conditions fall
into two broad categories. The first
category covers those situations in
which a permittee must give naotice to
the Director of changes affecting the
permit conditions (e.g., planned physical
alterations or additions to a permitted
fadility). The second includes those
repo-ts typically required of all

~ permittees (e.g., manifest discrepancy
reports. biennial reports, etc.}. Reporting
requirements contained in § 270.30 may

- be incorporated into the permit either
expressly or by reference.

Today. EPA is proposing to add a new
reporting requirement under § 270.30(1)
relevant to the submittal of information
pertinent to subpart S corrective action
requirements. Specifically, proposed
§ 270.30(1)(12)(i) wouid require the

0053(03)(26-JUL-90-12:49:17)
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permittee to submit information on any

- additional solid waste management

unit(s) (SWMU) discovered at any time

- during the term of the permit within 30

days of the discovery of this unit.
Further, it would require the permittee to
submit information on newly discovered
releases of hazardous wastes or
hazardous constituents from previously
identified or newly discovered SWMUs
at the facility within 20 days of
discovery of the release(s).

Currently, EPA or an authorized State
identifies all SWMUs at RCRA facilities
during the RCRA Facility Assessment

- (RFA) prior to permit issuance. In

addition, § 270.14(d) requires the owner/
gperator to identify SWMUs as part of

the facility's part B application. The

Agency realizes, however, that
additional SWMUs and releases may be

. discovered at any timefollowing permit

issuance. Therefore, today’s proposal
requires the facility owner/cperator to
provide new data relating to SWMUs
and releases from SWMUs during the
life of the permit.

Under § 270.30(1)(12)(i}){A), the
permittee would be required to submit
the following information on each newly
identified SWMU within 30 days of
identifying the SWMU: (1) Location: (2)
type (e.g.. landfill, storage tank): (3)
general dimensions; (4) operating
history; (5) specification of all hazardous
and/or solid wastes that have been
managed in the unit (if available); and

. (6] all available data pertaining to any

release of hazardous waste (including

" hazardous constituents) to any media

from the unit. The location of the unit
may be indicated on the topographic
map submitted by the facility on its part
B permit application in accordance with
§ 270.14(b)(19) of 40 CFR, or may be
submitted on a topographic map of
comparable scale that clearly indicates
the.location of the unit in relation to
other SWMUs at the facility. These data
are the same as those now required in
the part B application under 40 CFR
270.14{d). (See Second Codification Rule
of December 1, 1987. 52 FR 45788.)
Based on the information supplied by

the permittee under § 270.30(1)(12)(i}(A).

EPA would require, as necessary (under
proposed § 270.30(1)(12)(i){B)) sampling
and analysis data for the purpose of
determining whether releases
warranting further investigations have
occurred. Further investigations or
corrective measures as necessary would
be imposed by amending the existing
schedule of compliance or by initiating a
permit modification as provided in

§ 270.34, depending upon the extent of
the change needed to cover necessary
corrective action.

F4701.FMT...[16,30]...7-08-88

Proposed § 270.30(1)(12)(i}{C) would
require the permittee to identify newly
discovered releases from newly
discavered SWMUs or from SWMUs
where no release had occurred at the
time of permit issuance. Information
submitted would include the following:
{1) The type of unit and its location, ~ ~
clearly identified on a facility map; and
(2} available data pertaining to the
release, including potential exposure
pathways, controls already imposed to
address the release, and action planned
for further cleanup. The permittee would

“be required to submit this information

within 20 days of discovery.

EPA is persuaded that these
requirements are necessary to ensure
that both the statutory requirements of

section 3004(u) and Congressional intent

are satisfied. {See e.g.. S. Rep. No. 98-
284, 98th Cong. 1st Sess.. 32 (1983).) The
requirement for corrective action is a
continuing one, applying not just to
releases that have occurred prior to
permit issuance, but also to any releases
that occur after permit issuance.
Without such requirements, the Agency
might have to wait until the time of
permit review or reissuance (in some
cases as long as ten vears) before newly
discovered units or releases could be
addressed in the permit. Including these
requirements in today's proposal will
allow the Director to learn of a release
requiring remediatic* in a timely
manner.

4. Information Repository (§ 270.36).
Proposed § 270.36 would provide the
Director authority to require in the
permit that the permittee establish an
information repository. The repository
would allow interested parties access to
reports, findings and other informative
material relevant to ongoing corrective
action activities at the facility. A
repository would generally be required
where the RCRA site is similar to sites
listed on the NPL under CERCLA in
terms of the magnitude of contamination
and potential for exposure to hazardous

~ wasles.

As provided by § 270.36(b). the
information repository would contain all
public information that the Director
determines to be relevant to public
understanding of corrective action
activities at the facility (i.e.. material
determined to be confidential business
information would not be included). For
example, copies of RFl plans and reports
and CMS plans and reports would
generzally be included in the repository.
Background material that would also
typically be maintained in the repository
would include copies of relevant RCRA
regulations and press releases.
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The repository would be located at a
local public library. town hall, public
health office, EPA Regional or State
office, or anbther public location within
reasonable distance of the facility. In
instancés where this is notfeasible due
to the remote location of the facility, for
example, the Director would require that
the repository be established and
maintained at the facility. Regardless of
the location, however, interested
persons must be allowed reasonable
access to the repository. For example, it
may be appropriate to require a facility
to provide additioral hours cf access
{e.g.. beyond normal business hours).
depending, among other things, on the
degree of public interest in-corrective -
action activities at the facility and the
timing of public meetings or hearings.
The Agency solicits comment on where
and when the information repository
should be required.

The Director would specify
requirements that the permitiee must
satisfy in informing the public of the
existence of the information repository
in the permit schedule of compliance.
(See proposed § 270.36(d).) Ata
minimum, the Director would require the
facility owner/operator to notify
individuals on the mailing list of the
repository’s establishment. S/he might
also be required to pro’wde public notice’
in a local newspaper. An EPA contact
person to whom comments can be
submitted will be identified.

The information repository proposed
today is similar to the repository
- established at CERCLA sites. 4
Experience under CERCLA has shcwn

that the public is frequently concerned - -

about nearby remedial activities and
that this interest is effectively served by
a repository. Without such a repaository,
-the burden would be on citizens to
locate and contact the appropriate
officials knowledgeable about the site in
Regional EPA or State offices.

There are two major differences
between the informaticn repositories in
today's proposal and the repositories
included in the CERCLA. program. First,
information repositories are required for
all CERCLA sites whereas they will be
required for RCRA sites only as =
determined to be appropriate by the
Director. In making such a
determination, the Director would
consider the extent of contamination,
the scope and complexity of the

" remedial action, and the degree of
public interest. Second, designated
information repositories under CERCLA
generally house the administrative
record for CERCLA actions. Under the
RCRA permitting program,
administrative records, which provide

$-041999 0()54(03)(26—]01,-90— 12:49:21)

documentation for the basis of EPA’s
decisions.and other parts of the record.

. are maintained by EPA Regional offices

(or authorized States) at the location of
the Regional office. Because the RCRA
record is kept elsewhere, where it is
available for public inspection, the ~
Agency does not believe it is necessary
to duplicate the entire administrative
record for RCRA sites at information
repositories.

5. Major Permit Modifications
(§270.41{a)(5)(ix). Section
270.41({a)(5)(ix) of today's proposal
would add a new provision to the major
permit modification requirements
allowing the Agency to reopen a permit
for good cause to modify a permit for
reasans arising from corrective action
requirements under subpart S of 40 CFR
part 264. The Agency would use this
authority to modify permits after a

-remedy has been selected under

proposed. § 264.525, or to recommence
corrective action after a no-action

decision had been made under § 264.514.

In addition, the Agency might use this
authority to begin corrective action after
notification of a new SWMU or a new
release under § 270.30(1)(12). The
Agency believes that it already has the
authority to modify permits in this
situation under § 270.41(a})(2}. which
allows it to modify permits when new '
information justifies the application of
different permit conditions. However,
the Agency is proposing to amend these
regulations to clarify its authority.
Modifications under proposed
§ 270.41(a)(5){ix) would undergo the full

" permit modification procedures of 40

CFR part 124—that is, there would be
public notice, a 45-day comment period,
and a public hearing, if requested. In
addition, the modification could be
appealed through EPA's administrative

"appeal procedures.

The introductory paragraph of
§ 270.41 has also been amended to make
it clear that EPA-initiated modifications
may be made pursuant to § 270.34(c), as
well as § 270.41. This paragraph has
been reprinted in full for purposes of
clarity. EPA is seeking to change, and is
seeking comments only, on those

" references to new § 270.34{c) and the

balance of the paragraph.

6. Cosiforming Changes to
Requirements for Permits-b y~}2u/e
(§ 270.60(b)(3); § 270.60(c)(3){viii]). The
subpart S regulations also apply to
RCRA “permits-by-rule” for Class |
hazardous waste injection wells, and
publicly owned treatment works
(POTWs) that receive hazardous waste
by truck. rail or dedicated pipeline {see
40 CFR 270.60 and conforming changes
in today's proposal}. Today's proposal

F4701.FMT...[16,30]...7-08-88

provides conforming changes to § 270.60
to reflect the deletion of § 264.101 from
the current subpart F requirements. The
current “permit-by-rule” requirements
for Class I hazardous waste injection
wells (§ 270.60(b)(3)) and POTWs that
havea National Pollutant Discharge.

Elimination System (NPDES) permit and

that receive hazardous waste by truck,
rail or dedicated pipeline .
{§ 270.60(c)(3)(vii}} siipulate that owners
and operators of these facilities must
comply with the § 264.101 requirements

-in order to obtain a RCRA “‘permit-by-

rule”. The references to § 264.101 in
these two sections have been replaced
with references to the requirements of
today’s proposed subpart S. reflecting
that these facilities will be subject to all
requirements in this new subpart.
Further information on how-EPA plans
to implement corrective action at these
types of permit-by-rule facilities can be
found in the preamble to the December
1, 1987, Codification Rule {52 FR 45788)
for underground injection control (UIC)
wells and in “Guidance for
Implementing RCRA Permit-by-Rule
Requirements at POTWSs.” issued on
july 21, 1987 (contact Permits Division,
Office of Water Enforcement and
Permits. at (202) 475-9545).

7. Alternative Dispute Resolution.
During the process of investigating
releases and studying remedies for
RCRA facilities, EPA anticipates that
some disagreements between the
Agency and the owner/operator may
arise regarding various technical or
procedural issues. For example, in
defining the technical scope of a work
plan for remedial investigations, the
Agency's technical judgment as to the
numbers or placement of ground-water
monitoring wells may dlffer from the
permittee’s.

In most cases. the Agency anticipates
that such disagreements can and will be
resolved through continuing
communications between the owner/

" operator and the Agency. However, EPA

recognizes that there will inevitably be
some disagreements which cannot be
resolved by such means. In these cases.
there are several options the Agency
may employ to resolve the dispute and
prevent unacceptable delays in
implementation of corrective action

- .requirements. Such options include the

use of a more formal type of dispute
resclution process; enforcement action
under RCRA section 3008(a): or a
modification of the permit. The choice of

.options will depend on the specific

issues under dispute and the
circumstances at the facility. For
situations where the requirements at
issue are clearly defined in the permit

V00033
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schedule of compliance, but where the
permittee refuses, or otherwise
demonstrates an unwillingness to
comply with the requirements, EPA
would intend 10 utilize enforcement
options (e.g:, section 3008(a})-to compel
appropriate action by the permittee.
Alternatively, a modification to the
permit schedule of compliance (such as
the process defined in today’s proposed
§ 270.34(c)} may often be chosen as the
appropriate mechanism for resolving
disputes in situations where the
requirement at issue is less specifically
defined and when the Agency and the
permittee are unable to negotiate an
acceptable agreement. ]

The use of enforcement authorities for
corrective action, and the permit
modification process proposed today at
§ 270.34{c) are discussed elsewhere in
today's preamble. The remainder of this
discussion focuses, therefore, on the
potential use of alternative Hispute
resolution techniques to resolve
disagreements,

On August 14. 1987, EPA's "Final
Guidance on Use of Alternative Dispute
Resolution (ADR) Techniques in
Enforcement Actions™ discussing
multiple ADR techniques was issued. In
this guidance document, the Agency
articulated its intention of encouraging
the use of alternative dispute resolution
techniques where there is reason te
believe that one or more of the
techniques discussed in the guidance
may lead to expeditious final
compliance agreements. The Agency
believes that some of the techniques
discussed in this guidance may be useful
in resolving disputes which arise in the
corrective action process under RCRA
permits. A copy of this guidance is
included in the docket established for
today's rulemaking. i

In particular, EPA is examining the
use of a neutral, third-party mediator in

“the context of a time-limited. non-
binding negotiation process to resolve
corrective action disputes. The Agency
is not prescribing the use of such a
process as a provision of today's
proposed regulation. however, or any
other process. Given the Agency's
limited experience with ADR to date it
is premature to include any specific
ADR technique within a RCRA
regulatory framework. EPA intends to
encourage, when appropriate, the use of
ADR in certain situations as the RCRA
corrective action program evolves. The
Agericy is specifically seeking comment
today on several issues associated with
‘alternative dispute resolution in the
context of corrective action. These
issues are: (1) For what types of
corrective action issues and disputes

$-041999 0055(03)(26-JUL-90-12:49:24)

would ADR techniques be most useful?
{2) What techniques (e.g.. mediation,
fact-finding, mini-trials) are most
suitable for this purpose? and (3) Who

. should bear the cost (e.g., of third-party

mediators) of alternative dispute
resolution? : -

M. Conforming Changes to Closure
Regulations (Section 264.113, 265.112
and 265.113)

1. General. As discussed further in
section VII.C. of today's preamble,
corrective actions undertaken at a
facility may affect closure of regulated

_ .units under applicable standards of 40

CFR parts 264 and 265, subpart G. For
example, closure requirements for
regulated units contain certain deadlines
that may be impractical if corrective
actlion is required at the facility and the
closing unit is being used to receive
corrective action wastes. EPA today is
proposing to amend the ciosure
regulations in'§§ 264.113, 265.112, and.
265.113 to simplify extension of these
deadlines when doing so would assist in
implementing corrective action. The
Agency is also proposing to expand part
265 closure-plan information
requirements to include information on
SWMUs.

It is important to note that the part 264
and part 265 subpart G closure
regulations apply only to hazardous
waste management units. Today's
proposed changes to closure regulations
are designed to address potential effects
of subpart S or F corrective action on

" the closure of such hazardous waste

management units. Corrective action at
SWMUs that are not used for the
management of hazardous waste is not
subject to subpart G regulations.

In addition, as discussed earlier in
this preamble. § 264.551(a) provides the
Regional Administrator with the

_authority to waive subpart G

requirements (except for § 264.111) for
units created for the purpose of
managing corrective action waste.

The reader should note that the
proposed changes are for both permitted

| {hazardous waste units (part 264

standards) and interim status hazardous
waste units (part 265 standards).
Although today’s rule primarily

_ addresses corrective action at permitted

facilities, interim status facilities which
close without an operating permit are

. potentially subject to corrective action

under orders issued pursuant to Section
3008(h) of RCRA. or they may wish to
conduct corrective action voluntarily.

. Therefore, conforming changes are being

proposed for both permitted and interim
status units.

2. Clarificatinns. The following
discussion clarifies several points

F4701.FMT...[16,30}...7-08-88

relating to corrective action and the
closure of hazardous waste management.

" units, and explains how existing

regulations and authorities can be used
to address potential conflicting interests.
- a. Extension of Closure Deadlines—
(1) Notification of Closure. Under
current regulations, when a unit ceases
to receive hazardous waste, the owner/
operator is generally required to notify
the Agency and initiate closure of the
unit (§ 264.112(d) or § 265.112(d)). In
order to perform needed corrective
action without posing unnecessary -
implementation problems. the Regional
Administrator may find it necessary to
require suspension of the acceptance of
wastes at the unit temporarily. For
example, it may be necessary to drain
liquids from a surface impoundment to
allow reinforcement or repair of a berm

to prevent migration to a nearby surface ‘

water body. However, closure of the
unit may not be desirable at that time
since available capacity in the unit, once
it is repaired, could be beneficially used .
for the disposal of wastes generated in
the course of corrective action. The
Agency believes that the current
requirements at $§ 264.112{d} and
265.112(d) provide sufficient flexibility
to accommodate temporary suspension
of waste receipts to facilitate corrective
action without triggering the notice and
closure initiation requirements. These
regulations allow the Regional -
Administrator to grant an extension to
the deadline for beginning partial or
final closure if the acceptance of waste
is suspended only temporarily and
additional hazardous waste capacity
remains in the unit. Thus, the Director
may allow an extension of time for the
initiation of closure activities when .
capacity in the unit could be beneficial
for disposal of corrective action wastes
from other SWMUs at the facility.

(2) Time Allowed for Closure. For
hazardous waste management units that .
will be required to close, but where
corrective action is required prior to or
in conjunction with closure, the owner/
operator may find it difficult to comply
with the timing requirements of
§ 264.113 or § 285.113. These provisions
currently require that within 90 days
after receiving the final volume of
hazardous waste at a unit, the owner or
operator must treat, remove, or dispose
of the waste off-site. and that closure of
the unit be completed within 180 days
after receiving the final volume of
hazardous waste. However, extensions
to these deadlines may be necessary

.because corrective action may interfcre

with the owner or operator's ability to
comply with the deadlines for
completing closure. Sections 264.113 and

' 00005&
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265.113 currently contain provisions for
extending closure deadlines under
certain circumstances. EPA believes that
the need to take corrective action at the

_unit, or to receive wastes from other

SWMUs, is already included within the

- existing-criteria for granting these _

extensions. However, to clarify this
point, EPA is proposing today to amend
§§ 264.113 and 265.113 explicitly to
include corrective action among the
criteria for granting-an extension to the
deadline for completing closure
activities.

b. Modification of Closure Plans.
Corrective actions may bring about
changes in unit and facility design and
operation that will require a resulting
modification to the closure plan and
closurg "cost estimate for a hazardous
wasté management unit. For example, a
unit may be expanded to accept waste
generated during corrective action at
other SWMUs as part of the remedy for
a facility. Under § 264.112(c} and
§ 265.112(c), amendments to closure
plans are required when changes in
operating plans or facility design affect
the closure plan. When interim
measures or the final remedy selected
affect the closure plan for a hazardous
waste management unit, beth the plan
and the associated cost estimate must
be amended according to requirements
of subparts G and H. For permitted
units, the closure plan and cost estimate
amendments may be included in the

permit modification for remedy selection

or in a separate permit modification, but
both must be submitted at least 60 days
prior to the proposed change in facility
design or operation. For interim status
facilities, amendments to the closure,
plan also must be made at least 60 days
prior to the proposed change in facility
design brought about by the corrective
action, or within thirty days if the *
change occurs during closure.

3. Closure Plan Information
Requirements. The Agency is also
proposing to add § 265.112(b}(8) in this
rulemaking to require owners and
operators to include information about
SWMUs at interim status facilities when
they submit an interim status closure -
plan. This addition is consistent with the

" second HSWA Codification Rule. This ..

codification rule added § 270.14(d) to
require owners and operators to submit

- information about all SWMUs at a

facility as part of the Part B permit
application {December 1, 1987, 52 FR
45788). Today's proposed change would
address the need to coordinate

corrective action and closure actlvmes

at closing interim status units and
facilities. Since the facility owner/
operator is not required to automatically

$-041999 0056{03)(26-JUL-90-12:49:28)

submit a part B application for a unit

" closing under interim status, the Agency

will need a mechanism for obtaining
information to assess the need for

‘corrective action at the facility. Today's

proposed addition to interim status
closure plan information requirements is

" intended to provide that mechanism. -

N. Conforming Change to Section
264.1(g)

As a conforming change. today's
proposal includes an amendment to
§ 264.1(g) that specifies certain explicit
exemptions from the requirements of
part 264. However, certain units that are
exempted under § 264.1(g) are,
nevertheless, considered to be solid
waste management units according to

. the definition proposed in § 264.501.

Such units would include on-site
accurmulation tanks and container units,
recycling units, totally enclosed

.treatment units, elementary

neutralization units, wastewater
treatment units, and transfer units. Thus,
today's propcsed amendment clarifies
that subpart S requirements. of part 264
would apply to these units, although the
exemption would continue to apply to
all other part 264 requirements.

VII. Relationship to Other Programs

A. Superfund

1. General. One of the Agency's -
primary objectives in development of
the RCRA corrective action regulations
is to achieve substantive consistency
with the policies and procedures of the
remedial action program under the
Comprehensive Environmental
Response, Compensatlon and anblhty

- Act (CERCLA), as amended by the

Superfund Amendments and
Reauthorization Act (SARA] of 1986.
The fund, which may be used for certain
cleanup actions under CERCLA, is

“called the Hazardous Substances Trust
" Fund, but is commonly known and

referred to as Superfund. Sections 104
and 106 of CERCLA authorize EPA to
take response actions, including removal
or remedial measures. when a release or
threat of a release of a hazardous
substance which may threaten human
health or the environment is discovered
Generally, these authorities are used in
situations where contamination has
occurred at sites that are not under the
active control of a RCRA.owner or
operator. Where contamination is
related to activities at hazardous waste
management facilities that are currently
operating or have conducted treatment,
storage or disposal-of hazardous waste
at any time since November 19. 1980, -
both RCRA and CERCLA potentially

apply.

F4701.FMT...[16,30}...7-08-88

Because the most comprehensive set
of standards applicable to remediation
of hazardous waste sites under the
control of private owners and operators
will, when promulgated, be the Section
3004{u) regulation, RCRA corrective
action standards will be an important

-potentially applicable or relevant and

appropriate requirement for the
CERCLA program. As such, a primary
goal in development of the RCRA
regulations will be to establish a
consistent approach between the RCRA
and CERCLA programs. Consistency
will help to ensure that the regulated
industry can gain no advantage by

‘proceeding under one program rather
‘than the other. since the Agency-

anticipates that similar remedies would

“be selected under both.

The corrective action process under
RCRA will parallel the process
established for CERCLA remedial
actions. This process includes
preliminary assessments and site
investigations to evaluate the need for
remediation at specific sites, selection of .

" remedies where needed to protect

human health and the environment,
remedial design and implementation of

remedial action, and operation and

maintenance to ensure commued
effectiveness of the remedy.
Procedurally, the activities under the
two statutes may differ somewhat, since -
the permittee implements corrective
action under RCRA, whereas the
regulatory Agency. for the most part,
does so under CERCLA. {In some cases’
CERCLA cleanups are conducted by
respansible parties according to the
terms of an order or consent decree and
with Agency oversight.) Nonetheless,
EPA anticipates that the two programs
will arrive at similar solutions to similar
environ. aental problems, and that
actions undertaken by one program will
be adopted by the other program in
cases where the programmatic
responsibility for a site shifts from one
to the other. Specifically, the Agency
anticipates that there may be a number
of facilities at which substantial
CERCLA remedial studies and/or actual
remediation will nave been already
conducted at the time a RCRA permit is
issued (thereby triggering the Subpart S
corrective action requirements).-This - . -
situation is likely to be most common at
Federal facilities. In such cases, if the
remedial work has been conducted
according to the CERCLA NCP, EPA
would consider that work to be
consistent with the requirements of
subpart S, and therefore addmonal or

- different studies or cleanup

requirements would be unnecessary. If,
however, the remedial activities

Q;i@_!.ggﬁsm

JRICE ey o g e

N R RN

— L .T'.‘.yll'z:"'-

—




s e e o b

Federal Register / Vol. 55, No. 145 / Friday, July 27, 1990 / Proposed Rules

L

& 2
= Y
conducted pursuant to the NCP at a may employ either a CERCLA section contamination resulting from the spill. ‘ f:
RCRA facility addressed only a portion 106 or RCRA section 7003 order. As Before May 4, 1987, standards for the &

of the units or releases at the facility

requiring remediation, the permit would

address any such remaining corrective

~ action requirements pursuant to subpart
S.

2. Listing RCRA Sites on the Natzonal‘

- Priorities List (NPL). EPA is
emphasizing coordinated

- implementation of the RCRA and
CERCLA programs. Of particular
importance is the Agency's policy for
listing RCRA facilities on the National
Priorities List (NPL). Section 105(a}(8)(B)
of CERCLA requires EPA to establish
the NPL list to set national priorities
among sites with known or threatened .
releases where action under CERCLA
may be warranted. A ‘site must be listed

on the NPL before a remedial action can

be financed by the Hazardous
Substances Trust Fund established
under CERCLA. '

The Agency's policy regarding the
listing of RCRA facilities on the NPL
was outlined in a November 23, 1985.
Federal Register notice (50 FR 47912).
The policy states that sites that can be
addressed by RCRA subtitle C
corrective action authorities generally
will be deferred from placement unless
they fall within certain exceptions. For a
more detailed discussion of these

" exceptions, see 54 FR 410046 {October
4, 1989).

The proposed RCRA hstmg policy.

. however, does not apply ta Federal
facilities. These are listed on the NPL, as
required under CERCA § 120, as .

~ amended under SARA (52 FR 17991,

May 13, 1987).

3. Use of CERCLA to Supplement
RCRA Authorities. EPA intends to clean
up hazardous waste sites by selecting
the most appropriate response and/or

enforcement authorities from among all -

of those available. Accordingly, several
CERCLA authorities may be used at
RCRA facilities. For example, fund-
financed removal actions under
CERCLA section 104 can be taken at

“RCRA 'sites when necessary to respond
promptly to a release. Although
removals may be conducted whether or
not the site is listed on the NPL, such
-actions must be undertaken in response
to a release or substantjal threat of a

release and must be consistent with the.k
" criteria outlined in the National L

Contingency Plan and CERCLA. EPA
may seek reimbursement of costs of
these actions from generators,
transporters, or owner/operators of
_treatment, storage, or-disposal facilities
pursuant t6' CERCLA section 107.
Where an “imminent and substantial
endangerment” may be posed by a
release at a RCRA facility, the Agency
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noted earlier, these authorities will be
particularly useful in addressing
contamination from SWMUs that
requires prompt action.

- " The Agency may also-use CERCLA or

joint efforts with States in conjunction
with RCRA to address situations of
“area-wide" contamination. Preliminary
investigations have shown that at some
RCRA facilities substantial portions of
on-site contamination is contributed by
adjacent facilities not under RCRA -

- jurisdiction. Corrective action at a single
RCRA facility alone, therefore, might do

little to restore overall environmental

" quality. In these cases. it may be -

appropriate to apply both RCRA and

" CERCLA authorities or other Agency

authorities in a comprehensive program
to address all sources of the release and

~ provide complete remediation of the
"area. This would allow a comprehensive

cleanup of an area {CERCLA trust funds

. would be used only where the site

scored 28.5 or higher under the HRS)
that has become contaminated as a
result of activities at multiple facilities.
including both operating and abandoned
facilities. ]

In situations where CERCLA section
104 or section 106 remedial activities
have been initiated. and where a RCRA
permit is to be issued to the facility. the
Agency may choose to continue these
remedial actions under CERCLA
authority. In such cases, the CERCLA
cleanup would be referenced in the
RCRA permit, and the Agency would
take steps to ensure that further cleanup
under RCRA section 3004(u) would not

_be required at the affected portion of the

facility. At the same time, RCRA may be
used to address other cleanup needs at
the facility that are not addressed by the
CERCLA action underway.
Alternatively, the cleanup may be
shifted to RCRA and the selected
remedy incorporated into the permit
through a permit modification.

B. PCB Spril Policy Under TSCA

EPA regulations under the Toxic
Substances Control Act (TSCA)
controlling the disposal of PCBs,
published in the Federal Register of

February 17, 1978 (43 FR 7150) and May’

31,1979 (44 FR 31574), define the term

" disposal to encompass accidental as

well as infentional releases to the
environment. When PCBs in
concentrations of 50 parts per million
{ppm) or greater are improperly

“disposed (or when material at less than

50 ppm got that way through dilution).
EPA has the authority under section 17
of TSCA to compel persons to take
actions to rectify ¢damage or clean up
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-for the majority.of spills would reduce
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cleanup of spilled PCBs were set by EPA

Regions on a case-by-case basis. 5
However, EPA believed that uniform.

predictable, nationwide requirements

risks to PCB spill sites by encouraging
rapid and effective cleanup and
restoration of the sites: accordingly. EPA
established a nationwide policy for PCB
spill cleanup. On April 2, 1987, EPA
published the TSCA policy for the .
cleanup of spills resulting from the
release of materials containing PCBs at
concentrations of 50 ppm or greater. /
{See 52 FR 10688.) :

The policy requires cleanup of PCBs
to different levels depending on spill”
location, the potential for exposure to
residual PCBs remaining after cleanup.
the concentration of the PCBs initially
spilled, and the nature and size of the
population potentially at risk of
exposure. The policy imposes the most
stringent requirements on areas where
there is the greatest potential of direct
human exposures, and less stringent
requirements where there is little
potential for any diréct human exposure.

While the policy is expected to applv
to'the majority of spill situations, the
policy does provide for exceptional
situations that may require additional
cleanup or less cleanup at the direction
of the EPA Regional offices. Further,
some spills are outside the scope of the
policy. Such spills include: Spills
directly into surface water; drinking
water, sewers, grazing lands, and
vegetable gardens. Final cleanup
standards for these types of spiils are
established by the EPA Regional offices
on a site-specific basis. -

RCRA corrective action authority

" under section 3004(u) applies to PCBs

because PCBs are listed as an Appendix
VIII constituent in 40 CFR part 261. PCB
releases from solid waste management-
units at permitted RCRA facilities are
addressed in accordance with TSCA
PCB spill cleanup policy. These solid
waste management units would often
technically be considered “old spilis”
under the spill policy. It is the Agency's
belief that the cleanup levels and

- practices discussed in the policyrwill. be -
“appropriate in many situations, and that

when necessary, site-by-site evaluations
should still be required.

C. Other Elements ofRCHA Sub{/t/e C
Program

1. Relationship to Subpart F Ground-

- Water Corrective Action. Existing

RCRA regulations for ground water-
carrective action (40 CFR Part 264,
subpart F) prescribe a specific approach

060036
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for detection, characterization, and
cleanup of contaminated ground water
from regulated land disposal units which
received waste after July 26, 1982.
Subpart F is a “'prospective” program
requiring that monitoring be established
to detect contamination, and that if
detected, contaminated ground water be
removed or treated in place if or when a
ground-water protection standard has
been exceeded. There is additional
discussion of current Subpart F
‘corrective action in section IV of today's
preamble.

. Achieving a coordinated. facility-wide
“approach to cleanup of releases from
both regulated units and other solid
waste management units is a basic
objective of the Agency. However, the
universe of units and contamination
being addressed by subpart S corrective
action regulation is somewhat broader
in scope. :

To ensure consistency in
implementing corrective action at both
regulated units (a subset of SWMUs)

- and other solid waste management
units, and to achieve environmental
results as rapidly and effectively as
possible, the Agency is deve]opmg a
proposal that would restructure the
current subpart F regulations to make
them consistent with the key features of
subpart S. These proposed revisions to
subpart F are expected to be issued
relatively soon. It is expected that these
revisions will reference a number of
specific sections of today’s subpart S
proposed regulations; likewise, for the
sake of clarity and consistency. the final
subpart S rule may also contain cross-

- references (that do not appear in today's
proposal) to certain subpart F
provisions.

2. Land Disposal Restnchons
Program. As enacted on November 8,
1984, the Hazardous and Solid Waste
Aniendments (HSWA) to the Resource
Conservation and Recovery Act (RCRA)
impose restrictions on the land di sposal
of hazardous wastes. In HSWA,
Congress specified dates when
particular groups of hazardous wastes
not meeting treatment standards are
prohibited from land disposal unless it
can be demonstrated that “no migration -
of hazardous constituents from the
disposal unit or injection zone for as
long as the wastes remain hazardous”
will occur (RCRA section 3004(d)(1}.
{e){1), and (g){5)). The dates specified by
Congress for triggering the land disposal
restrictions are listed below:

o Solvents dnd dioxins by November
8, 1986

o California list wastes by July 8,
1987; and
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s Scheduled wastes by August 8, 1988
(First Third), June 8, 1989 {Second
Third), and May 8, 1990 (Third Third).

Note: A separate schedule was established
for hazardous wastes disposed of by deep
well underground injection.

HSWA required the Agency to set
“levels or methods of treatment, if
any. which substantially diminish the
toxicity of the waste or substantially
reduce the likelihood of migration of
hazardous constituenis from the waste
so that short-term and long=term threats
to human health and the environment
are minimized” (RCRA section
3004(m){1)). To date, EPA has developed
treatment standards based on the
performance of best demonstrated
available technologies (BDAT) in a
series of five rulemakings. After the
appropriate effective date, wastes for
which treatment standards have been
promulgated must meet those standards

before the wastes may be land disposed.

Where adequate treatment capacity
was not immediately available on the
statutory effective date, the Agency
granted a national capacity variance.
This established an alternative
prohibition effective date for the waste
of up to two years. During a variance,
wastes not treated in compliance with
applicable treatment standards may be
disposed of in surface impoundments or
landfills only if they meet the minimum
technological requirements (RCRA
section 3004{0)). Furthermore, wastes
granted this variance must be in
compliance with the California list
prohibitions if they are applicable, and
are subject to the paperwork
requirements of 40 CFR 268.7.

The rules promulgated to date are
summarized below:

¢ Solvents and Dioxins. On November 7.
1986, regulations were promulgated
establishing the implementation framework
of the LDR program {51 FR 40572). In this
rulemaking, EPA promuigated treatment
standards and effective dates for spent
solvents and dioxin-containing hazardous

wastes identified as EPA Hazardous Waste -

numbers FON-Fo05. FO21-F023. and F026-
F028 (40 CFR 268.30 and 268.31).

o California List Wastes. On July 8, 1987,
regulations were promulgated restricting land
disposal of the California list hazardous
wastes (52 FR 25760}. Treatment standards
were established for liquid and nenliquid
hazardous waste containing halogenated
organic compounds (HOCs}, and for liquid
hazardous wastes containing polychlorinated
biphenyls {PCBs). The statutory prohibitions
on land disposal of corrosive wastes and
liquid wastes containing certain metals were
codified and became effective.immediately.

o" The Scheduled Wastes. On August 8,
1988, the Agency promuigated regulations for
certain scheduled wastes (40 CFR 268.10),
referred 1o as First Third wastes. Treatment
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standards were established for most of the
wastes identified by EPA Hazerdous Waste
numbers "F" and “K.” Wastes scheduled in
the First Third for which treatment standards
were not set were subject to the "soft
hammer” provisions of § 268.8. On june 8.
1989, the Agency promulgated regulations for
the Second Third of the scheduled wastes (40
CFR 268.11). In the Second Third final rule.
the Agency also set standards for certain
First Third soft hammer wastes, Third Third
wastes, and newly listed wastes. This rule
also set effective dates for underground
injected wastes. On May 8. 1990, the Agency
promulgited treatment standards and
effective dates for the remaining soft hammer
wastes, wastes listed in the Third Third of
the scheduled wastes (40 CFR 268.12). wastes
that were rescheduled 1o the Third Third. and
five newly listed wastes.

Separate rulemakings for the
underground injection control (UIC}
program established hazardous waste
disposal injection restrictions and
requirements and set effective dates for
underground injected solvents, dioxins,
California list wastes, and First Third
scheduled wastes (40 CFR pdr(s 124, 144,
146, and 148).

Corrective action taken under today's
rule must comply with the land disposal
restriction requirements of 40 CFR part
268. The prohibitions do not apply to
hazardous wastes placad into land
disposal prior to the effective date of an
applicable land disposal restriction, if
such wastes do not have to be removed
or exhumed for treatment. Furthermore,
as explained in the preamble to the NCP
revisions (published on-March 8, 1990},

. the Agency has determined that

placement, and thus land disposal, of
hazardous wastes does not occur when
waste is moved or treated in-situ within
a unit. This is particularly important for
RCRA corrective action since many
remedial actions are likely to involve
treatment. consolidation. and capping of
wastes within existing units. Wastes
moved or treated within such units
would not be subject to the land
disposal restrictions. Placement does
occur, and the land disposal restrictions
apply. when waste is removed from the
unit for treatment or other purposes and
the waste or residuals are returned to
the unit, or to a different unit.

- 3. Relationship to section 3004(n)
Standards. RCRA section 3004{n)
requires the Agency to promuigate
standards for the control and monitoring
of air emissions from hazardous waste
management units subject to permitting
standards other than subpart S at
treatment. storage, and disposal

_facilities {TSDFs). The goal of these

standards is to protect human health
and the environment as necessary from -
air emissions associated with
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management of hazardous wastes.
Currently, the Agency is developing
standards under section 3004(n) that will
apply to certain hazardous waste
management units covered by today’s
proposal under section 3004(u}. Section
3004(n) standards for air emissions
associated with equipment leaks and-
certain process vents at TSDFs were
proposed in February 5, 1987 (52 FR
3748) and are expected to be finalized in
June, 1990; standards for volatile organic
emissions from certain other TSDF
emission sources will be proposed at a
later date. ]

The standards being developed under
section 3004(n) will require engineering
controls at units that manage hazardous
waste. Air emissions will be controiled
through, among other things, some
combination of covers and add-on
control technologies which capture the
air emissions for recovery or
destruction.

- Although standards developed under
section 3004(n) will only address air -
emissions from hazardous waste
management units at TSDFs {a subset of
all SWMUs), they are expected to
provide valuable guidance for -
addressing air emissions from other
SWMUs used for management of non-
hazardous solid waste. In addition to the
standards being developed under
section 3004(n} of RCRA, the Agency is
examining technical approaches and
policy options for regulating, under the
Clean Air Act, air emissions from
SWMUs in which non-hazardous solid
wastes are marnaged.

The Agency is today proposmg a
specific approach to imposing corrective
action requirements on certain air
releases from SWMUs in today's
- proposal. The proposed approach is
designed to be flexible enough to be
used in conjunction with the section
3004(n) standards being developed.
When the section 3004{u} standards are
developed, EPA will make any
adjustments to the subpart S standards
necessary to ensure a consistent and
complementary approach.

4. Administrative Orders Under 1
RCRA section 3008(h). The section
3008(h) authority for interim status
correclive action orders provides a
" sister authority to section 3004(u} for
requiring corrective action at non-
permitted RCRA facilities.”

Corrective action may be requirec
under section 3008(h) whether the
facility is operating (prior to receiving a
permit) under interim status, is closing
or is closed under interim status, has
lost interim status, or failed to properly
obtain interim status. Corrective action
orders under section 3008(h) may be
igsued unilaterally by the Agency or

S-041999 0059(03)(26-JUL-90-12:49:40)

they may be issued as consent
agreements between the owner/
operator and the Agency.

In many cases, the entire corrective
action process for a facility will be
implemented under a section 3008({h)

= order. However, in some cases a facility
. that has been issued a section 3008(h)

order will be issued a permit prior to

. completion of the activities specified in

the order. In such cases, the Agency
may require the owner/operator to
continue all or some of the activities
under the order, or may incorporate the
requirements of the order into the RCRA
permit.

In any case. EPA intends that
equivalent environmental results will be
achieved whether corrective action
requirements are imposed in an order
under section 3008(h)} or a permit.
Accordingly. EPA expects that orders
issued under section 3008(h) generally
should follow the substantive
requirements of today’'s rroposal (e g..
remedy selection factors to be
considered), as well as procedural
elements (e.g., triggers for moving from
one phase of corrective action to the
next). There will, however, be some
procedural differences between orders
and permits in implementing corrective
action. On April 13, 1988, EPA

- promulgated rules for administrative

procedures for issuing orders under
section 3008(h). (See 53 FR 12256.)
The section 3008(h) enforcement

authority will not be delegated to States.

States which desire enforcement

authorities equivalent to section 3008(h) ,

and do not already have such
authorities in existing legislation will
need to enact parallel statutory
enforcement authorities. While
procedural aspects of issuance of
section 3008(h) orders do not duplicate
the procedural aspects of today's
proposed rule for corrective action
under permits, the procedures for both .
are designed to ensure equivalent
results and to provide adequate
participation in the process for all
interested parties.

5. Financial Assurance for Corrective
Action. As discussed in section IV of
this preamble, EI'A proposed financial
assurance requirements for corrective
action (FACA) on October 24, 1986 (51
FR 37854). The fourteen commenters on
the FACA proposal generally supported
the flexibility of the Agency's approach.
The procedures presented in FACA and
tnday's regulatory changes to these
procedures are summarized below.

a. Timing. In today's rule, EPA is
proposing specific. language that will

. clarify when financial assurance fer

corrective action must be demonstrated.
Section 264.526(c) requires that, after

' F4701.FMT...[16,30]...7-08-88

“selection of the remedy, the Director

shall modify the facility permit and
schedule of compliance to require a
demonstration of financial assurance
within 120 days of the effective date of
the permit modification. This
requirement, which is a clarification of
the requirement proposed in the 1986
FACA proposal, is discussed further in
sections VL.F and VL.G of today's
preamble.

In addition to this dppl‘OdCh EPA
requested comment in the FACA
proposal on a second, more complicated,
approach. In this approach, the facility
would be required to demonstrate
financial assurance once corrective
action is determined to be necessary,
but before the corrective action
measures and cost estimate are
specified in the permit. Adjustments to
the amount of financial assurance would
be required after specification of the
corrective measures and cost estimate in
the permit.

Most commenters on the FACA
proposal supported the proposed
approach. However, some commenters
argued that financial responsibility
demonstrations should be made not at
the time the cost estimate is completed,
but rather prior to permitting. The
Agency disagrees, since unhecessarily
early demonstration of financial
assurance may increase the number of
bankruptcies, increase the amount of
unfunded corrective actions, and thus
result in less environmental protection.

b. Cost Estimation. The 1986 FACA
proposal required facility owners or
operators to submit a cost estimate for
corrective action, consisting of two
parts: (1) A year-by-year current cost
estimate of required corrective action in

“undiscounted current dollars; and (2) the

sum of these year-by-year estimates of
corrective action costs. The Agency
proposed that third-party costs, rather
than first-party costs, be used to
estimate yearly and total corrective
action costs (i.e., costs of contractor
labor rather than the owner's or
operator's own lahor). The corrective
action cost estimate must be revised if
changes in corrective measures alter the
cost or expected duration of corrective

action. The proposal also would require

the owner or operator to adjust the cost’
estimate annually to account for
inflation, using either recalculations in
current dollars or an inflation factor
derived from the most recent annual
Implicit Price Deflator for the Gross
National Product published by the
Department of Commerce.

In addition to the annual inflation
adjustment required under the FACA
proposal. EPA is today proposing in
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§ 264.527(c).to require that cost

"estimates be revised, if necessary. upon

approval of the remedy design. The
financial assurance mechanisms must
be adjusted to reflect any changes in the
cost estimate. This requirement is
discussed further in section VL.H of
today's preamble.

c. Allowable Mechanisms. Under the
Octaber 24, 1986, FACA proposal.
owners or operators who are

. responsible for perforining corrective

action would be required to demonstrate
financial assurance through one or more
of the following mechanisms: trust fund.
surety bond guaranteeing performance,
letter of credit, financial test, or §
corporate guarantee. A letter of credit
and a trust fund may be combined to
demonstrate financial responsibility and
a single mechanisin may be used to
demonstrate financial responsibility for
multiple facilities. The rationale for
authorizing the use of these mechanisms
and for the regulatory framework for
financial assurance for corrective action
is similar to that for the financial
assurance requirements for closure and
post-closure care under part 264, subpart

" H (47 FR 15032. April 7, 1982). The key

differences between the FACA proposal
and Subpart H are that insurance and
surety bonds guaranteeing payment into
a standby trust fund were not deemed
appropriate mechanisms for corrective

- action situations and are not allowed.

Additionally, the proposed fund
includes a pay-in period and pay-in
formula which accounts for the costs of
corrective action (see 51 FR 37854 et
seq.). .

Commenters on the FACA proposal
generally supported the range of
allowable mechanisms, but offered
specific suggestions for altering the
requirements of particular mechanisms
(e.g.. shorten the pay-in period for the
trust fund). The Agency will address the
commenters suggestions when the final
FACA requirements are promulgated. In
the interim, EPA intends to rely on the
FACA proposal as a guide. The Agency
expects that in most cases financial
assurance will be demonstrated by use
of instruments that are consistent with
the proposed regulatory language of
FACA. However, other instruments may
be permissible if the owner or operator
demonstrates. to the satisfaction of the
Agency, that such instruments provide
an acceptable level of financial
assurance,

The fundamental criteria the Agency
will use in evaluating the acceptabhility
of other instruments are: (1} the
certainty of the availability of funds,
and (2) the amount of funds assured.
“The certainty of the availability of funds
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from alternate mechanisms should be
equivalent to the certainty provided by
existing financial assurance
mechanisms.under 40 CFR part 264,
subparts G and H. For example, the
alternative mechanisms should provide
that the Regional Administrator or State
Director has the sole authority to direct
the pauyment or use of funds or must
provide for prompt notification-of intent

to cancel the mechanism. To be deemed

equivalent in terms of the amount of -
funds, the alternative mech&nisms
should meet several criteria, such as
providing that the funds cannot be used
for other purposes, and providing that
the amount of funds are equal to the
current cost estimate.

D. RCRA Subtitle D: Solid Waste
Disposal

Today's proposal is for corrective
action at facilities subject to RCRA
permits issued under the authority of
section 3005 of RCRA (i.e., those which
treat. store. or dispose of hazardous
waste as defined under RCRA). The
disposal of non-hazardous solid waste
falls under the authority of subtitle D of
RCRA. EPA has two major roles under

"subtitle D. The first is to establish

minimum national performance
standards (under the authority of
section 4004) for the protection of human
health and the environment from solid
waste disposal facilities. The second is
to help the States make appropriate
solid waste management decisions by

‘offering up-to-date technical assistance.

Some of the subtitle D standards for
protection of human health and the
environment from solid waste disposal
facilities could apply or be relevant to -
subtitle C facilities. For example.

§§ 257.5-257.8 provides safety limits for
the concentration of explosive gases
generated by a facility (defined under

§ 257.2 as any land and appurtenances
thereto used for the disposal of solid
wastes). It may be appropriate to apply
this requirement to subtitie C facilities
with solid waste management units that
could generate methane (e.g.. landfills
used for disposal of municipal-type
wastes). Thus, the Agency could require
compliance with the part 257 )
requirements for explosive gases if such
situations were encountered at a subtitle-
C facility undergoing corrective action
according to subpart S.

Passage of HSWA added section.
4010{c) to subtitle D. Section 4010(c)
required EPA to revise criteria
promulgated under section 4004(a} for
facilities that may receive household
hazardous wastes or small quantity
generator hazardous wastes. The statute
indicated that these criteria must
include, at a minimum, ground-water
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- monitering necessary to detect
- contamination, location standards, and

corrective action, as appropriate. The
statute also indicated that the criteria
should take into account the practicable
capability of such facilities. .

On August 30, 1988. EPA propos¢d
these revised criteria for municipal solid
waste landfills (see 53 FR 33313). The
criteria for subtitle D municipal solid
waste landfills most relevant to today's
proposal are the criteria proposed for
ground-water monitoring and corrective

action under subpart G of 40 CFR part

258.

The part 258 subpart G proposal
would require the owner/operator of a
municipal solid waste landfill to
establish a two-phase ground-water
monitoring program. If parameters

“astablished for Phase I monitoring are

detected at a statistically significant
level above background, the owner/
operator must initiate a phase Il
monitoring program which includes an
initial test for all constituents lisied in
appendix IX of 40 CFR part 264. [f the

~ concentration of any appendix IX

constituent exceeds the established
trigger lever, as discussed below. then
the owner/operator must initiate an
assessment of the nature and extent of
the contamination.

Like the subpart F program under

-subtitle C, the corrective action program

proposed in 40 CFR part 258, subpart-G,
for municipal solid waste landfills
would be limited to releases to ground
water. The corrective action program. as
described in subpart G, would have to
be designed to delineate the areal extent
of the plume of contamination and to
clean up to maximum allowable ‘
constituent concentrations throughout
the plume. Ground-water protection
standards would be set using the same
health and environmental based criteria
as those employed in today's proposal
for subtitle C corrective action for solid
waste management units. The
requirements for ground-water cleanup
ir the corrective action program
described in the revised subtitle D
criteria are thus very similar to those
described in today's subtitle C
corrective action proposal. The subtitle
D revised criteria.will not, however,
address procedural requirements:
procedures for implementing the criteria
will be established by the States.

E. RCRA Subtitle I: Underground
Storage Tanks

Section 9003 of subtitle I of the
Resource Conservation and Recovery

"Act (RCRA) directs EPA to promulgate

regulations applicable to owners and
operators of underground storage tank
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(UST) syétems to protect human health
and the environment. Section 9003(c)

_specifically requires EPA to promulgate

regulations applicable to owner/
operators of UST systems which require

. corrective action in response to releases

from USTs and, further, requires the -
owner/operator to report the actions
taken- L
Section 9003{h) was added to RCRA
by section 205 of the Superfund
Amendments and Reauthorization Act
(SARA) of 1986, which established a

". Leaking Underground Storage Tank trust

fund that can be used by EPA to clean
up releases of petroleum from UST

‘systems. Alternatively, EPA can order

UST owners and operators to undertake
such cleanup. Under the corrective
action requirements of section 9003(c),
all petroleum UST cleanups will have to
be conducted in accordance with the
requirements in the regulations. The -
approach to UST corrective action
adopts the same basic steps as the NCP

-requirements for CERCLA actions and

those contained within today's proposed
RCRA section 3004 regulation: control
the release source, determine the extent
of the contamination; determine the
extent of the remediation required. and
take the necessary cleanup actions.
Specific differences in the programs
reflect the different scope and nature of
implementation under the different
programs. : :
 EPA issued final technical standards
governing petroleum and CERCLA
hazardous substance UST systems on
September 23, 1988 (---- FR ------- ).
Approximately two million USTs will be
affected by the regulations, and a wide
variety of release situations and
hydrogeologic settings are expected.
These standards would require owners
and operators of leaking UST systems to
take certain actions upon confirmation

of a release. Owners_and operators must

report confirmed releases to the
appropriate regulatory authority and
begin immediate cleanup steps.
Immediate measures required under the
proposed standards include mitigation
of safety and fire hazards; initiation of
free product recovery, if applicable; and

-assembling of.information on the nature "

and quantity of the release and site
characteristics. The owner/operator
must submit, to the implementing
agency, reports descrlbmg these
immediate steps, as weil'as the design
and implementation of free product
recovery systems. A corrective action
plan would be required-for longer-term
cleanups addressing s6il and ground-
water contamination. Cleanup levels
would be established on a site-by-site
basis as approved by the implementing
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agency [(typically the State) that would
oversee the cleanup by the owner or
operator.

The first stage of the UST corrective
action process requires immediate steps
to abate imminent safety and health’

~ hazards whenever a release froma -

petroleum UST is confirmed The owners
and operators must investigate the
presence of free preduct and, if present.’
begin free product recovery. The owner/
operator must also submit information
characterizing the site and the nature of
the release. If, after reviewing this
preliminary information. the

_ implementing agency determines that

the product may have reached ground
water or that contaminated soil i§ in
contact with ground waler, the owner/
operator must characterize the extent
and location of soil and ground-water
contamination. The implementing
agency will use this information as the
basis for determining, through-a site-
specific risk assessment, whether the
owners and operators will be required

‘to undertake a longer-term correction

action. ,

This second stage of the corrective
action process addresses soil and
ground-water cleanup. The site-specific
analysis is the basis for prescribing the
extent and timing of cleanup that would
be required for longer-term corrective
action. The assessment would be based
on analysis of site-specific conditions
and problems posed by the release.
Factors to be considered include: the

~ gquantity of material released; the

mobility, persistence. and toxicity of the
material; the exposure pathways; its
relationship to present and potential
ground-water well locations and uses;
and any relevant standards.

. Technology-based cleanup requirements

would also be possible under this
approach if: {1) The cleanup level set
during the UST corrective action process
is found to be unattainable with current
technology; (2) it is shown that the
remaining contamination does not pose
a substantial present or potential hazard
to human health and the environment;
and {3) monitoring procadures are
instituted to ensure that the conditions
remain stable or improve.

EPA's approach'to corrective action at

underground storage tanks is largely
shaped by the enormous size of the
regulated universe. These factors, as
well as the absence of permitting
requirements for USTs, explain the

" procedural differences between

corrective action for USTs and today's
proposal.

EPA estimates that there are
approximately two million petroleum
USTs at about 700,000 facilities as well
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as 50,000 hazardous substance USTs at
30,000 facilities potentially subject to

- subtitle 1. Because of the size of this

universe, EPA believes that the program
is best implemented at the-State and
local level, and that it should be, to the

- extent possible, sclf-implementing. Thus,

the UST rule would require that certain
automatic actions be taken at the
determination of a release: mitigation of
fire and safety hazards. recovery of free
product. and repair of the leak or

‘removal of the tank. These are all

straightforward actions particularly

" relevant to the UST universe and are

amenable to self-implementing
standards. At RCRA permitted facilities,
contingency plans and tank standards
would require comparable action for
hazardous waste units. ' However, the
Agency did not adopt comparable self-
implementing provisions—beyond the
regular facility subtitle C standards—in
today's rule because of the much wider
variety of units that would be subject to
subtitle C corrective action and the
close Federal or State oversight offorded
by the permit process.

The UST rule would also require long-
term remedial action for ground-water
and soil contamination, based upon a
site-specific assessment, after
immediate action had been taken.
Because of the large size of the regulated
universe, the absence of a national
permitting system under which to carry
out cleanup, and the necessity of local
implementation, EPA believes a
procedurally less prescriptive approach
to selecting cleanup strategies and
cleanup levels is necessary for USTs.

Some USTs-are potentially subject to
corrective action requirements under
both subtitle I and today's rule.
Specifically, releases from an UST
containing solid wastes at a RCRA
permitted facility may be subject to
corrective action requirements under
both programs. In order to avoid
confusion and because USTs located at
RCRA facilities will be subject to the
oversight provided by a site-specific
permitting process, today's regulations,
when promulgated. will be the
applicable corrective action
requirements for USTs subject to section
3004(u). The final UST rules also clarify
the appllcablhty of the subtitle 1
corrective action requirements to USTs
located at RCRA permitted facilities by
excluding them from coverage under
subtitle 1.

F. Federal Facilities

Many Federal agencics have facilities -

which require RCRA permits. Some of
these agencies have developed remedial

programs which apply at their facilities
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in addition to EPA programs under the
" RCRA and CERCLA statutes. Regardless
of any self-imposed remedial programs,
federally-owned or operated facilities
must comply with all RCRA and
CERCLA requirements (with certain
- limited exceptions) in the same manner
~ and to the same extent as most non-
governmental entities. The objective of
the RCRA corrective action program at
Federal facilities, as at' all RCRA
facilities. is to ensure protection of
human health and the environment.

Section 6001 of RCRA requires any
agency of the Federal Government
engaged in the management or disposal
of hazardous waste to comply with both
substantive and procedural
requirements under RCRA as well as

.with any other applicable requireménts
for the management of hazardous waste,
including Federal, State, interstate and
local requirements. CERCLA section”
120(a) makes Federal facilities subject to
CERCLA in the same manner and to the
same extent ac.private facilities. Section
120(i) also makes it clear that the special
provisions for Federal facilities in
Section 120 do not impair any
obligations they have to comply with
RCRA requirementsﬁ.z including
corrective action. In accordance with
section 120-(c) and (d), EPA has
established a comprehensive Federal
agency hazardous waste compliance
docket and will list Federal facilities on
the CERCI.A National Pricrities List
"(NPL) if they meet the NPL listing
criteria. : o ,

Many Federal facilities at which
hazardous wastes are managed will be.
subject to both CERCLA remedial action
and RCRA corrective action authorities

-In many such caseés, EPA intends to
coordinate the application of RCRA and
CERCLA authorities through the use of
interagency agreements {IAGs], as '
provided under the authority of section
120{e) of CERCLA. The IAG will provide
the vehicle for explicitly defining the
procedural and technical requirements
for corrective action, in satisfaction of
the statutory and regulatory authorities
of both RCRA and CERCLA.

While it is the responsibility of
Federal facilities to comply with the
requirements of both the-RCRA -and
CERCLA programs, the Agency plans to
continue its efforts to coordinate the
activities required under both programs
with those under aiready-established
Federal facility remedial programs. For
example, the Department of Defense
(DOD) has develuped the Installation
Restoration Program (IRP] to identify
and cleanup contamination resulting
from past waste management practices
at DOD facilities. IRP conducted
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activities will often serve to satisfy
RCRA and CERCLA requirements.
Furthermore, the Agency is aware that
in some cases an Environmental Impact
Study (EIS) will be conducted at a
Federal facility during the same time
frame as the RCRA Corrective Action
investigations and studies are— = -
undertaken. To the extent that the
information generated by the EIS is
deemed relevant by EPA to the needs of
Corrective Action, EPA would not
intend to require duplicative information
to be generated to satisfy corrective

" action requirements. In fact, it may be
possible in some cases to merge the two

.studies into one integrated document.
EPA intends, however, to oversee and, if '

necessary, direct the scope and
substance of investigations and cleanup
activities at DOD and other Federal
facilities. In addition, EPA anticipates
that many States will exercise oversight
authority under State laws to review
and participate in corrective action
decisions at Federal facilities.

VI.II. Public Involvement

Effective public involvement efforts
within the corrective action program
will enable the interested public to
receive accurate and timely information

" about remedial plans and progress and

to comment on proposed actions at
significant decision points. The statutory
public involvement requirements for

- pérmitting contained in RCRA section

7004 are elaborated in regulatory -
requirements at 40 CFR parts 124 and .
270. Today's proposal includes
additional requirements intended to
promote active and effective
communication between the interested
public, the regulatory agency
responsible for implementation of the
corrective action program, and the
permittee.

. The first required public involvement
occurs before a draft RCRA permit is
developed. At the time the permit
application is submitted, a mailing list
must be assembled by EPA or the State

_for the community in which the facility

is located. {See 40 CFR 124.10(c)(1){viii).)
The list serves as an important
communications tool to allow the
regulatory agency to reach interested

- members of the public with o
announcements of meetings, hearings,

events, and available reports and
documents. Guidance on developing a
comprehensive mailing list is available
in the January 1986 Guidance on Public
Involvement in the RCRA Permitling
Program..

After developing a draft permit, the
tegulatory agency is required to provide
public notice that a draft permit has
been prepared and is available for
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public review. (See 40 CFR 124.6.) The
notice must be published in a major
newspaper and broadcast over local
radio stations. A 45-day public comment
period on the draft permit must follow
the public notice. If a written request is
received, EPA or the State is required to

hold an informal public hearing. A 30-

day advance notice containing the time
and place of the hearing is required. In
addition, a fact sheet is developed to
accompany every draft permit. It

includes the significant factual and legal-

bases used in-preparing the draft permit.
The comment period for the draft pernuit
will provide the public an opportunity to

comment on corrective action conditions

contained in the permit. In most cases,
requirements for the RCRA Facility

Investigation (where necessary} will be
included in the schedule of compliance

_ in the draft permit.

When a final decision is reached on
whether to issue or deny a permit, EPA
regulations require that a notice of the
decision be sent to each person who
submitted written comments on the draft
decision or who requested such a notice.
In addition, a response to all significant
comments must be issued by the Agency
or the State. The response to comments
must include a summary of substantive
comments received and an explanation
of either how they were incorporated or
addressed in the final permit condition
or why they were rejected.

In addition to the established public
involvement activities required during
the permitting process, today's
regulation proposes in § 270.36 to

- provide the Director with the authority

to require an additional effort to keep
the interested public informed of
activities at the site. Proposed § 270.36

‘would allow the Director to require the

establishment of an informaticn
repository that would house documents
pertinent to the corrective action
activities near the facility. The details of
the proposed repository are discussed in
section VLL of today’s preamble. In
addition, today's proposal would require

‘the permittee to mail a summary of the

final report of the RCRA Facility
Investigation to all individuals on the
facility's mailing list to keep interested
persons informed of findings at the site.

" Today's proposal would alsorequire a- -

major permit modification to incorporate
remedy selection. The modification
would provide an additional opportunity
for public involvement. This
modification would follow established
public participation procedures under
part 124 for major modifications. In
addition, today’s proposal provides that
additional permit modifications initiated
by the Agency or the permittee will be
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. classified on the basis of their potential

effect on the permittee. the affected
public, and the environmental impact of
proposed changes. Those that are
classified as major modifications will

-~ follow the existing procedures for major

‘modifications as described above. Those
that have less significant impacts will:
follow the procedures described under
today's proposed § 270.34(c) or those
issued on September 28, 1988 (53 FR
37912) for owner/operator initiated
modifications. In all cases there will be
an opportunity for pubiic review and
comment. Section VLL of today's
preamblé discusses the classification of
permit modifications for corrective
action and their related procedural
requirements more fully.

There may be some actions taken
during the course of a permit that are
not reflected in the initial permit and are
not the subject of & permit modification.
For example, many of the detailed
activities taken by the permittee in
implementing the RFI or in designing the
CMS plan may not be specified in the
initial permit. In some cases, EPA and
the permittee may reach a mutual
agreement about the exact nature of the
required activities (within the general
scope of the permit}, and the specifics of

* these activities may not be reflected in a

permit modification. In such cases, the
specific activities agreed to will be
documented on the permit record and
the public will have an opportunity to
comment on them when the permit is
modified at the time of remedy
selection. This approach would be
limited to activities that would not
constitute a major change that might
otherwise warrant application of the
public participation requirements
specified in § 7004 of RCRA.

EPA believes that the approach
outlined above provides an appropriate
balance between the need to involve the
public in the remedial process and the
need to proceed expeditiously to remedy
releases to the environment. The public
will have a full opportunity to comment

*on all remedial activities undertaken
during the term of the permit, and not
otherwise subject to public scrutiny, at

- the time of remedy selection. To the

extent that public comment takes
legitimate issue with such activities,
EPA may need to revisit some of these
activities or modify its decision
regarding the remedy. Accordingly, EPA
will be very sensitive to possible public
reaction in specifying activities to be
undertaken during the course-of the
permit without public involvement.
Public involvement activities required
in the permitting process and proposed
today for the corrective action program
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are similar. though not identical, 10
those established under the Superfund
Community Relations Program.
Activities proposed today are in
addition to public involvement activities

. conducted at RCRA facilities targeted
by the Agency for expanded public - -~

involvement because of the high
potential foi exposure to the population
or because of a high level of interest in
the community. Public involvement
efforts at RCRA sitas listed on the
National Priorities List and/or facilities
which will-accept Superfund wastes
should be integrated with concurrent
Superfund community relations efforts -
to the extent possible’

EPA and State offices, as a matter of
policy. jointly issue permits. Where
States are authorized to implement only
some portions of the hazardous waste
program, the State and EPA may also

-conduct public mvolvement activities

jointly.
IX. State Authorization

A. Applicability of Rules in Authorized
States

Under section 3006 of RCRA, EPA

" may authorize qualified States to

administer and enforce the RCRA
program within the State. (See 40 CFR
part 271 for the standards and .
requirements for authorization.)
Following authorization, EPA retains
enforcement authority under sections
3008, 7003 and 3013 of RCRA, aithough
authorized States have primary
enforcement respon51b111ty under
section 7002. :

Prior to the Hazardous and Solid
Waste Amendments of 1984 (HSWA), a
State with final authorization
administered its hazardous waste-
program entirely in lieu of EPA
administering the Federal program in
that State. The Federal requirements no
longer applied in the authorized State,
and EPA could not issue pe-mits for any
facilities in the State which the State
was authorized to permit. When new,
more stringent Federal requirements
were promulgated or enacted. the State
was obliged to enact equivalent

“authority within specified time frames.

New Federal requirements did not take
effect in an authorized State until the
State adopted the requirements as State
law.

In contrast, under section 3006(g){1 ) of
RCRA. 42 U.S.C. 6926(g). new
requirements and prohibitions imposed
by HSWA take effect in authorized -
States at the same time that they take
effect in nonauthorized States. EPA is -
directed to carry out those requirements
and prohibitions in authorized States,
including the issuance of permits, until
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the State is granted authorization to do
so. While States must still adopt
HSWA-related provisions as State [aw
to retain final authorization, the HSWA
requirements apply in authorized States
in the interim.

B. Effect on State Authorizutions

1. Schedtle and Requirements for
Authorization. Today's rule is proposed
pursuant to section 3004(uj. section
3004(v}, and section 3005{c}{3) of RCRA,
provisions added by HSWA. Therefore,
the Agency is propusing to add the
requirements to Table 1 in 40 CFR -
271.1(j). which identifies the Federal
program requirements that are
promulgated pursuant to HSWA and
take effect in all States, regardless of
authorization status. States may apply
for either interim or final authorization
for the HSWA provisions identified in
Table 1, as discussed in this section of

. the preamble.

EPA will implement today's tule in
authorized States until {1} they modify
their programs to adopt these rules and
received final authorization for the
modification or (2) they receive interim
authorization as described below.
Because this rule is proposed pursuant
to HSWA, a State submitting a program
modification may apply to receive either

. interim or final authorization under

section 3006(g)(2) or section 3006(b),
respectively, on the basis of
requirements that are substantially
equivalent or equivalent to EPA’s. The
procedures and schedule for State
program modifications for either interim

or final authorization are described in 40.

CFR 271.21. It should be noted that all
HSWA interim authorizaticns will
expire automatically on January 1. 1993
{see 40 CFR 271.24(c)): EPA invites -
comment on whether this deadline

" should be extended for cause.

EPA invites comment on an expedited
process for granting interim
authorization for today's rule, pursuant
to RCRA section 3006(g)(2). to States

already authorized for HSWA Correcnve :

action pursuant to the initial
codification of section 3004(u) at 40 CFR
264.101 (50 FR 28747, July 15. 1985). An
expedited process is needed if such

States are to avoid losing their authority -

to issue corrective action permits. upon
the effective date of today's rule. This
expedited process would not involve a
detailed review of the State regulations.
Rather, when determining whether the
State’s regulations are substantially
equivalent to today's rules, EPA wouid
consider the State's statutory authorities
to impose similar corrective-action
requircments. Because today's rules
clarify the scope of and are consistent
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with, the July 15, 1985. codification rule
for which some States are authorized.
these authorized States already should
have statutory authority to implement
today's rules.,

To ensure that todayv's rules are
uniformly applied by a State granted
interim authorization under this
approach, a State applying for interim
authorization would be required to
commit, in the State-EPA Memgorandum
of Agreement, to implementing its
corrective action authorities according
to the subpart S requirements. In
particular, permits issued by the State
must reflect subpart S requirements
even prior to adoption by the State of
regulations equivalent to and no less
stringent than the subpart S
requirements. The State interim
authorization application under this
approach, then, would consist of the
revised Memorandum of Agreement
(MOA). and a revised Attorney
General's (AG) statement certifying that
the State has the authority to enter intc
the Memorandum of Agreement and that
permits issued with the conditions
agreed to in the MOA wouid be
enforceable under State law. EPA
specifically invites comment on whether
State law allows the State to make this
MOA commitment.

EPA believes this expedited process
will minimize disruptions to the State
permit process. A State already
autharized for corrective action which
applies for interim authorizaticn for
today’s rule shortly after its publication
as a final rule should be able to receive
interim authorization prior to the

effective date and thus avoid the need

for EPA {0 resume responsibility for
issuing permits containing corrective
action conditions in that State.

" Althcugh requirements imposed
pursuant to section 3006(g}(1) of HSWA
take effect in authorized States at the
same time as in unauthorized States,
EPA believes that this requirement
applies only to the promulgdhon of the
regulations identified’in § 271. 1(j) and
only to the extent that these
requirements put the HSW.A program in
place. In passing section 3006(g)(1).
Congress was concerned that no delay -
occur vefore these requirements, once in
place in the Federal program, became
effective in authorized States. However.
Congress clearly did not intend for the
authorized State program’s authority to
return, in part, to EPA every time EPA
were to promulgate a subsequent, more
stringent modification or addition to
these requirements promulgated under
HSWA. Thus, once the basic framework
for the HSWA provisions has been
promulgated and is essentially complete,
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subsequent regulations promulgated by
EPA will be adopted by States
according to the timelines for non-
HSWA regulations in 40 CFR 271.21(e}.
In regard to today’s rule, EPA is
soliciting comment on whether the
HSWA corrective action requirements
should be considered essentially
complete with the adoption of these
requirements.

49 CFR 271.21(e)(2) requires that
authorized States must modify their
programs to reflect Federal program
changes, and must subsequently submit
the modifications to EPA for approval.
The deadlines by which a State must
modify its program to adopt this
proposed regulation wili be determined
by the date of promulgation of the final
rule, in accordance with 40 CFR
271.21(e). These deadlines can be
extended in certain cases (40 CFR
271.21(e)(3)). Once EPA approves the
modification, the State requirements

become subtitle C RCRA requirements.

A State that submits its official
application fur final authorization less
than 12 months after the effective date
of these standards is not required to
include standards equivalent to these
standards in its application. However,
the State must modify its program by the

" deadlines set forth in 40 CFR 271.21(e).

States that submit official applications
for final authorization 12 months after
the effective date of these standards
must include standards equivalent to
these standards in their applications. 40
CFR 271.3 sets forth-the requirements a
State must meet when submitting its
final authorization application.

In addition to meeting the
requirements in 40 CFR part 271, a State

seeking authorization for today's rules

must demonstrate the ability to capably
implement the'base RCRA prograrm as
well as the additional HSWA elements.
EPA's assessmenl of a State’s capability
will reflect an evaluation of the State’s
entire authorized program. The
assessment will examine not only
whether a State is effeciively
implementing the base program, but aiso
how that State may implement
additional program areas.

2. States with Existing Corrective
Action Programs. States that are
authorized for RCRA, but not for
corrective action may already have
requirements under State law simmilar to
those in today's rule. These State
regulations have not been assessed
against the Federal regulations bieing
proposed today to determine whether
they meet the tests for authorizalion.
Thus, a Statie is not authorized te
implement these requirements in lieu of
EPA until the Stale program
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modification is epproved. Of course,
States with existing standards may
continue to administer and enforce their
standards as a matter of State law. In
implementing the Federal program. EPA
will work with States under cooperative
agreements to minimize duplication of
efforts. In many cases, EPA will be able
to defer te the States in their efforts to
implement their programs. rather than
take separate actions under Federal .
authority.

Additionally, some States have
receives authorization for HSWA
corrective action pursuant to the initial
codification of section 3004(u) at 40 CFR
264.101 (50 FR 28747, July 15..1985}. The
July 15,1985, Codification Rule explains
at 50 FR 28730 that a State's
authorization status may change in
response to further implementation of
HSWA. j.e., when EPA publishes
regulations that further define initially -
codified rules. A State that was
authorized for corrective action under

the July 15, 1985, Codification Rule will

no longer be authorized when today's
rules are promulgated unless the State
appiies for and receives interim or final
authorization before the effective date
of the final promulgation of today's
rules. However. if such States have not
obtained interim or final authorization
by the effective date. cooperative
agreements can be used so as te avoid
interruption of ongoing State corrective
action activities. See the above
discussion of an expedited process for
interim authorization of such States.

C. Corrective Action and Mixed Waste
Authorization

On Juiy 3. 1985. EPA published a
notice that, to obtain and maintain
authorization to administer and enforce
a hazardous waste program pursuant to
subtitle C of RCRA. States must have
authority to regulate the hazardous
component of 1adicactive mixed wastes
{51 FR 24504). Radioactive mixed wastes
are wastes th.ut contain hazardous
wastes subject to RCRA and radioactive
wastes subject to the Atomic Energy Act
{AEA). Radioactive mixed wastes
fexcept for the component subject to
AEA) are considered to be a “solid
waste"” for purposes of corrective action
al solid waste management units.
Therefore. in order to obtain
authorization for corrective action,
States must have previously obtained or
must simultaneously obtain
authorization for their definition of solid

waste, which must.not exclude the non- -

AEA components of radioactive mixed
waste. This is because States must be
able to apply their corrective sction
authorities to mixed waste units.
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